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“Dear God, give us strength to accept with serenity the things that cannot 
be changed. Give us courage to change the things that can and should 


be changed. And give us wisdom to distinguish one from the other.” 








N a world in which only the multi- 
plication table seems immutable 
and universally unchanging, where 
those who sought sanctuary in isola- 
tionism or provincialism have been 
shown up as the most impractical of 
men, and where custom and tradition 
have too often proven only an anaes- 
thesia from which the awakening has 
been violent, it is natural to seek en- 
during guideposts—in private, pub- 
lic and business life. Even those 
truths which the signers of our great 
Declaration of Independence held to 
be “self-evident” have not been ac- 
cepted throughout the world, so lives 
are sacrificed in a vast holocaust of 
war to preserve and to restore Lib- 
erty to men. When the lights come 
on again they will not be the same 
lights that went out—they proved 
misleading beacons. 

Even in our own country the debate 
accelerates over interpretation of the 
“self-evident truth” that “all men are 
created equal,” and over the economic 
and social implications of “the pursuit of 
happiness.” The self-styled Supermen 
have been deflated, though not yet defeat- 
ed, but the coming years will see within 
our own borders further attempts—some 
abortive—to create equality. Perhaps the 
greatest significance (once life and liber- 
ty have been assured by military victory) 
will attach to what is done to provide an 
open road for “pursuit of happiness.” 

Recent years have seen pathetic ef- 
forts to gain happiness by subsidy; the 
Promised Land has become, in many re- 
spects, the Land of Promises. Economic 


Pied Pipers have led many to believe that 
salvation can come only by government 
fiat—which is merely another expression 
Not until we 


of the Superman delusion. 


WHEN THE LIGHTS GO ON AGAIN 


Editorial 


—Attributed to Admiral Hart 


apply the natural laws to human conduct 
can we hope for stability or true pro- 
gress; not until we recognize that the law 
of gravitation works in economics too, 
that the law of equilibrium requires we 
balance responsibilities against privil- 
eges. We have heard much of rights, lit- 
tle of the coordinated duties, and this has 
inexorably created turmoil and excesses. 
It has given rise to adult belief in a new 
kind of Santa Claus with a bottomless 
bag of gifts. ; 
But the pendulum has not lost its moor-— 
ings; extremes always have bred revul- 
sions and brought sharper inquiry and 
thoughtfulness. A new type of business 
leader is coming into power, with broader 
economic views and keener sense of pub- 
lic and employee relations. Union leader- 
ship is maturing, agriculture is becoming 
more scientific and diversified. The big 
question mark is “What Road Will Gov- 
ernment Take?” Will it be still more 
paternalistic; will it be prosecutor, judge 
or jury? Or will it, in the early future, re- 
solve to its proper role of creating the 
atmosphere in which can flourish the pur- 
suit of happiness, the freedom of oppor- 
tunity to get ahead by one’s own efforts? 








The Road Ahead 
Our Home Front Duty: To see that op- 
portunities and reasonable security await 


him. (Courtesy of Nash-Kelvinator Corp.) 













On the success of industrial and busi- 
ness leaders in making America an ar- 
senal of peacetime opportunity will large- 
ly depend the answer. As Old Bill said: 
“If you know a better ’ole, go to it.” If 
private enterprise shows willing workers 
and producers a better hole, the public 
will go to it, and government will follow 
suit, act as referee and promote free en- 
terprise. Whoever provides the greatest 
Equality of opportunity to achieve happi- 
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ness, according to abilities, will be tomor- 
row’s rulers of our economic destiny— 
provided, of course, that they have the 
chance to demonstrate, to the public sat- 
isfaction, their right to that title. When 
the Know-How of war production is a 
memory, the important thing will be the 
Know-Why of peace production and dis- 
tribution—and the ability of manage- 
ments to make “self-evident” the laws of 
economic progress. 


TRUSTEES IN THE “NEW ORDER” OF WEALTH 


HILE existing large estates under 

fiduciary administration, and large 
charitable trusts in perpetuity will sub- 
stantially sustain the volume of trust 
funds over the next few years in a few 
large trust departments, their presence 
should not lull us into any apathy in de- 
veloping new and moderate-size business. 
This is a continually liquidating process 
—speedy in the case of executorships and 
short-term trusts, with even those aver- 
aging (as a New York City survey recent- 
ly showed) over 28 years duration, being 
distributed one after another or coming 
back as parts of an original large estate. 


Let’s take a good hard look at the pros- 
pects for building large estates in the 
coming years. It would be self-delusion 
to pretend that there will be any substan- 
tial tax relief—as far as the naked eye 
can see—for large estates. There is a 
continuing conflict between the philoso- 
phy of initiative-and-reward with resul- 
tant provision of family security through 
trusts for two or three generations, and 
the equality-by-fiat philosophy which 
would remove this spur to productivity of 
wealth and savings by high taxes on each 
succession in addition to heavy imposts 
on the original estate. 


Consider the present income tax rates, 
the increased cost of living, and the all- 
time low yield on money. A man would 
have to earn $25,000 a year for 20 years 
to leave a net estate of $50,000. And 
for those who accomplish this, the 3% 
that the invested assets might be lucky 
enough to yield would provide but $3,000 


a year—/f the principal value remains in- 
tact through expert investment manage- 
ment. And that $3,000 will buy less than 
$2300 worth of goods at today’s prices. 
Dr. Joseph Klein, former president of the 
New York State Society of Certified Pub- 
lic Accountants, summed up the picture 
of new estates in an article in the New 
York Certified Public Accountant in these 
words: 


“The relationhip of the current fiscal 
phenomenon to us may be illustrated in 
connection with the possibility of our 
clients or ourselves creating a compe- 
tence. 


“Under current federal income and 
estate tax rates, there is practically no 
longer an opportunity, starting from 
scratch, to create a competence by the 
standards of yesterday. Try some cal- 
culations for yourself, on assumed earn- 
ings not subject to the capital gains tax. 
How much would you have to earn an- 
nually for ten years or for twenty years, 
after allowing for modest living ex- 
penses, to leave your heirs, net, $100,- 
000, or $250,000, or $500,000, or, for- 
sooth, $1,000,000? 


“To leave net, 
after taxes: 


Annual Annual 
Earnings Earnings 
for 10 years for 20 years 
$ 100,000—it would take $ 85,000 $ 32,000 
250,000 600,000 190,000 
500,000 1,270,000 550,000 
1,000,000 2,130,000 1,075,000 


“Obviously, some normal ambitions of 
yesterday have gone with the wind. But 
what of the morrow?” 





A LARGE AND FERTILE FIELD 


N the other side of the coin we find 

that in most cities and towns, the 
surface has only been scratched. Pro- 
bate records show that of existing estates 
of over $25,000 or $50,000, (and execu- 
torship, administratorship or substitute 
executorship can be handled at a decent 
rate of profit as compared with trust ad- 
ministration in most states) corporate 
fiduciaries are receiving as little as 15% 
of the total in number and even in vol- 
ume. 


It is perhaps natural that there should 
be more competition in this field; many 
lawyers believe they can do an adequate 
job and some have firms with continuity 
and partners with estate training and ex- 
perience. Wives are often written in as 
executors by some draftsmen, with the 
actual administration being done by the 
attorney for the estate; others appoint 
friends or business partners—sometimes 
because they feel them to be more inter- 


ested in the business assets which com- 
prise a large part of the estate. 


But by and large, old habits have pre- 
vailed in spite of the changed conditions 
and greater complexities. In some locali- 
ties the chartered fiduciaries have done a 
good and sustained job of publicizing and 
personalizing the effect of these changes 
on the individual’s estate and family 
needs. There are cities where over two- 
thirds of the estates requiring profession- 
al handling have been placed with trust 
institutions. 


But too often the trust department has 
suffered from malnutrition of the budget, 
the commercial banking element being 
unsympathetic and uncooperative and 
then damning the trust department for 
the very conditions its policies could not, 
but create. There is a difference between 
the “patient” money and earning-power 
of trusteeship and the “turnover” money 
and earnings of commercial banking that 
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must be brought home to many director- 
ates. 


Actually, it is the well-nurtured trust 
department, in modest as well as large 
banks, that has often meant the differ- 
ence, in many years, between profit and 
loss for the institution or between divi- 
dends and no dividends. Fiduciary earn- 
ings have an element of income stability 
which banking lacks, and in good “estate 
years” more than justifies its risks. In 
fact, there is frequently more shadow 
than substance in the talk about trust “li- 
abilities” —certainly where good manage- 
ment is in charge and given its own reins. 
Loan and bond officers set up reserves 
against losses as a matter of course, but 
holler to high heaven if the trust depart- 
ment catches a settlement or surcharge. 
Yet studies of such instances show few 
which could not have been avoided by 
strong personnel and managerial policies. 


Technological and economic trends and 
forces are making it inevitable—in the 
words of an astute investment banker of 
many years experience with investors as 
well as with trust and other financial in- 
stitutions—that an ever greater share of 
the living as well as family estates of 
this country must seek the informed pro- 
tection of trust service. 


Estate planning is bringing collabora- 
tion with the better attorneys and life 
underwriters and accountants in putting 
business on the books and in efficient con- 
dition. The Common Trust Fund is be- 
ing adopted as the vehicle by which more 
and more people can afford the services 





of professional trustees. Investment 
management services are providing need- 
ed protection of invested savings, both in 
their accumulative and completed stages. 
Employee Benefit Plans fit into the ex- 
panding picture of corporate democracy 
and bring trust service into business life 
as a permanent collaborator. 


The combination of business and pro- 
fessional philosophies on the part of trust 
executives in seeking new business, put- 
ting it in workable shape and enforcing 
more uniform fees, is putting the work on 
a profitable basis. The future is excellent 
—in the hands of trustmen who will seek 
from and give to each other, their direc- 
torate and their beneficiaries, full co- 
operation in applying the rules which 
have been proven to profit all. 

(“A Proven Program for Profits” will 
be reported in a subsequent issue—Edi- 
tor’s Note.) 


Investment Management 


Trusts and Estates will devote one 
of its Spring issues to the subject of 
Trust Investment Management. The 
first part will be a survey of the major 
fields of fiduciary investment, begin- 
ning with an article on “The Post-War 
Supply of Securities”; the second part 
will be a review of investment manage- 
ment services, including both super- 
vised and advisory agencies and cus- 
tody, with results of a national survey 
on types of service and fees. 





DAY AFTER TOMORROW 
IN TRUSTEESHIP 


LOUIS S. HEADLEY 
Vice President, First Trust Company of Saint Paul State Bank, St. Paul 


VERYWHERE today men are 

straining for a glimpse of what 
lies beyond. Their anxiety is ex- 
pressed in virtually every public ut- 
terance. They want to know what 
lies beyond the war, beyond the im- 
mediate, beyond the social and eco- 
nomic upheavals of the day. States- 
men are pondering the ultimate shape 
of a new amorphous world. Human- 
itarians are perplexed over the con- 
dition of individual beings in a spe- 
cialized and mechanical age. Reli- 
gionists wonder whether the soul of 
man will progress or even survive in 
its contest with brute force. Scien- 
tists hypothesize, economists specu- 
late, forecasters predict. All are 
grasping for knowledge of an order 
which is yet in the process of being 
born. 


This eagerness for foreknowledge is 
not simple curiosity. It is intensely prac- 
tical. Men base action on probable events. 
As they estimate the future so they per- 
form today. Prevision is a gift of incal- 
culable worth. 


But can we know what is to be, or is 
the veil complete and impenetrable? In 
an earlier age men consult- 
ed oracles and soothsayers 
and gazed into crystal balls. 
There is a tendency in some 
circles even now to resort 
to the occult. Black magic 
has not wholly lost its de- 
votees. Wise men know, 
however, that the only way 
to envisage the future is 
through an understanding 
of the present and the past. 
Coming events cast shad- 
ows before them. The 
forces which will control 
the world tomorrow are a 
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resultant of the forces which are at work 
today. They are all here. They lie about 
us everywhere. Some are glaringly ap- 
parent. Others are buried deep in the 
hearts and ambitions of men. None of 
them can be ignored for each will have its 
influence. The future will be a composite 
of them all. The influence of the humani- 
tarian or idealist may be as potent as 
that of the economist or man of affairs. 
The instinct for self-realization may be 
as powerful in its results as accumulated 
wealth or any other material thing. Co-- 
operation may modify competition in — 
many areas. Organization is a fact to be 
reckoned with. It is one of the world’s 
most potent tools. 


The modern seer, therefore, does not 
examine the entrails of dead animals. He 
searches out the facts and forces of a liv- 
ing society; he weighs and measures 
them all; he considers the impact of each 
upon the other and estimates the conse- 
quences. Prognostication is not a black 
art but a science of synthesis. 


It follows that if we are to know the 
future with any certainty we must look 
about us today. What forces seem to be 
gathering momentum? With what other 
forces must they contend? In what will 
the interplay result? Only through an- 

swers to questions like 
these can we look beyond 
the present and plan wisely 
for the years ahead. 


Resultant of Conflict 


T is frequently said that 

the war which is now 
racking the world is a con- 
test between the communis- 
tic and the fascistic ways of 
life. The statement is true 
to the extent that it indi- 
cates the extremes. It is 
not true if it means that 
one will prevail without 
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shadow of change and that the other will 
entirely disappear. Each will contribute 
something to the issue. The resultant 
will be a composite of the two. It will be 
neither the uniformity of communism 
nor the slavery of the superstate, both of 
which, like space, tend to turn back upon 
themselves and become the same. It will 
lie somewhere between. 


That middle ground is democracy, a 
society of separate beings organized to 
afford maximum opportunity for devel- 


opment for all on a basis which is per- ' 


sonal for each one. Its essence is dis- 
ciplined individualism. It is the natural 
mean of human beings living together. 


The philosophy of democracy as thus 
understood seems destined to increase in 
public acceptance and to pervade all our 
relations. This expectation is based on 
two facts, observable in nature and in 
experience. The first is that men are 
born and remain separate entities. Hu- 
man persons are not bound into a society 
by physical ligatures but are in them- 
selves units of being. They start as indi- 
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viduals and they remain individuals until 
they die. They are actuated by indivi- 
dual impulses. They respond to self-in- 
terest. They are bound by nature to sel- 
fish ways. Self-preservation and advance- 
ment is their first and unalterable law, as 
it is of all life, and no political nor social 
philosophy can make them mere cells in 
a larger whole. Individualism is the ac- 
tuating principle which has brought the 
human race thus far on its way, and it 
cannot be uprooted. We may expect it to 
survive. 


Subjecting Liberty to Law 


HE second inescapable fact has been 

demonstrated by experience. It is 
that individual development can be real- 
ized to the fullest degree only by subject- 
ing liberty to law. The first semblance 
of social organization is when two men 
combine to restrain the predatory indivi- 
dualism of a third. They either kill him 
or they bring him into an accord. If they 
kill him his individualism has been lost 
altogether and his experiment has failed. 
If an accord is reached the freedom of 
each has been curtailed to the extent 
necessary to afford a measure of freedom 
to all. Through families and tribes and 
cities and states men have submitted 
themselves to restraints, not because in- 
dividualism is less highly regarded but 
only because by so doing can they secure 
its greatest practical enjoyment. 


The course of democratic evolution has 
not always run smoothly. Strong indivi- 
duals or groups have been able at times 
lawlessly to usurp privilege at the ex- 
pense of others. They have succeeded for 
a period but not for long. The pack has 
caught up. Eventually the democratic 
principle has worked itself out. Charters 
of freedom have been wrested from kings. 
Despotisms have been overthrown and 
constitutional governments have been 
erected on their place. The citizen busi- 
ness man has replaced both the serf and 
the freebooter. Man has progressed in 
his freedom by submission to law. 


The vitality of the democratic principle 
is apparent today in all areas. As a 
method of government democracy is dem- 
onstrating surprising strength and seems 
destined to survive. In our economic pro- 
cesses it is gaining ground. Social de- 





mands are for enlarged opportunities for 
all rather than special advantage for 
some. There is little in any of these fields 
to indicate that the ambitions of the 
many will be thwarted by the uninhibited 
individualism of the few. 


Whether these democratic impulses are 
forces of progress or destruction is now 
beside the point. We are not for the mo- 
ment concerned with that; our inquiry is 
purely factual. We are attempting to 
see what lies ahead in the single way 
which is authentic, that is, by examining 
the nature and strength of the tendencies 
which are now apparent. Broadly con- 
sidered they are democratic and power- 
ful. They appear to be based on human 
nature and experience and to have the 
momentum of centuries behind them. 


Solid Basis of Private Property 


CCEPTING then, as a fact, that the 
society of the future will tend to be- 
come more and more democratic, what ef- 
fect will this have on our economic life, 
and more specifically on the institution 
of private property? The answer follows 
from the nature of democracy itself. 
It is inherent and inevitable. The satis- 
faction of personal desires is so intimate- 
ly dependent upon material things as to 
make it impossible to separate man from 
his property. If self-preservation is the 
first, then the urge to exercise dominion 
over things on a private basis is the sec- 
ond law of man’s nature. The impulse to 
own is ancient and universal. There was 
never a time nor a place where it did not 
exist. Everywhere men struggle to pos- 
sess. The peasant with his cow and the 
tools of his trade is as jealous of his right 
to acquire and keep as his own the mate- 
rial things which bring him satisfaction 
as is the capitalist with his widespread 
wealth. A desire so inbred and general 
is not likely soon to disappear. Private 
property as an institution is solidly based. 


The other side of economic democracy, 
though slower in its development, seems 
certain to grow in importance. Power 
through the control of property has a way 
of increasing in geometrical proportions. 
When it becomes so concentrated and is 
so employed as to infringe unduly upon 
the chance of others to acquire and pro- 
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gress, the democratic principle operates 
to restrict the freedom of its possessor in 
order to preserve a measure of opportun- 
ity for all. It is an expression, rather 
than a surrender, of individualism. 


Reversal of Trend 


HESE restrictive forces are notably 

at work today. They are apparent 
in the activities of commissions and 
courts and legislative bodies. Adminis- 
trative agencies are policing the powers 
of concentrated wealth. The new juris- 
prudence is emphasizing justice before 
certainty in its application of the law. 
Legislators are reducing old fortunes and 
curtailing the possibilities for new ones 
through the use of the power to tax. We 
may expect these trends to continue, if 
democracy continues, until the democratic 
balance is achieved. We may even expect 
them at times to go beyond the democra- 
tic mean until groups which have been re- 
garded as less privileged may themselves 
dominate and restrict the individualism 
of others, when corrective measures in 
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the opposite direction will again be set in 
operation. That time may be now at 
hand. For a decade the powers of gov- 
ernment have been used to restrain the 
forces of individual initiative. Not only 
have excesses been chopped off but legiti- 
mate enterprise has been throttled. Re- 
wards have been promised and given 
without relation to effort. Uniformity 
has been championed as a good. 


But men grow weary of paternalism. 
They tire of the soft breezes of protec- 
tion. They yearn again for the shrill 
and exhilarating winds of chance. Free 
enterprise on a rough sea is better than 
languid inaction in a calm. The demands 
of individualism are again being sounded. 
They will never be silenced. While recog- 
nizing that regulation is a freedom sav- 
ing necessity people are reasserting the 
age-old rights of men to work and to save 
and to prosper as individuals. Controls 
which keep open the paths of opportunity 
will not, in a free society, be allowed un- 
reasonably to frustrate initiative or to 
provide security where industry and im- 
agination are wanting. The preservation 
of democracy is a matter of constant cor- 
rection. . 


Recognition that the democratic move- 
ment is in the ascendancy and is apt to 
continue should cause no consternation to 
business. Democracy is based on indivi- 
dualism, and individualism and private 
property go hand in hand. The long fu- 
ture indicates no fundamental departure. 
Abuses will be corrected but the broad 
pattern will not suddenly disappear. 
There are grounds for confidence. 


Trusteeship for the Future 


CCEPTANCE of this philosophy does 
not mean that any generation can let 
things take their course. It presupposes 
a constant struggle. It is only as men 
labor to maintain the balance that demo- 
cracy results. To achieve and preserve 
that balance is the task of the present. 
Any age is like a coral reef where air and 
ocean meet. Below are endless genera- 
tions which lived and built and died but 
in their time sustained the process and 
gave pattern to the future. Beyond is 
only the possibility of continued exis- 
tence. The responsibility is with the 
fringe of life which happens now to be 
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alive. The pattern of our economic life 
has come out of the past. It is indivi- 
dualistic and democratic. The future is 
largely in our hands. If through ignor- 
ant selfishness at one place or supine in- 
difference at another any part is allowed 
to die or to become a protuberance, the 
disease may consume the whole or retard 
the growth for centuries. But if balance 
is maintained throughout, and health and 
growth are preserved in all parts, we have 
every reason to believe that our economic 


‘ life will continue in vitality without end. 


The past has settled a trust upon the 
present for the benefit of the future. 

The specific application of all of this to 
the trust business is fairly apparent. 
From the tendencies now discernable we 
may know with reasonable certainty the 
broad outlines of what is ahead. Prop- 
erty will continue on a private basis. Ex- 
ceptions will occur only where it is so 
used as unfairly to hamper the activities 
of others, or is impressed with a public 
interest. There will be more opportuni- 
ties for the many and less privilege for 
the few. There will be a smaller number 
of large fortunes passed from one genera- 
tion to another. The right of individuals 
to property will depend more upon their 
capacity to produce than upon biological 
relationship to producers in the past. It 
will be easier for many people to accumu- 
late small fortunes and harder for a few 
people to accumulate large ones by meth- 
ods which are considered unfair or anti- 
social. There will be fewer big estates 
to administer and a lesser number of 
large trusts. 

The change will not be revolutionary 
but gradual. By limiting their activities 
to a few great fortunes trust institutions 
may do a profitable business for a period 
of years, more profitable, perhaps, than 
as though they were less limited, but they 
will be ridirig an ebbing tide. Some new 
fortunes will be made by creative meth- 
ods which are socially acceptable, but it 
is unlikely that they will compensate for 
those which are being broken down. 

This does not mean that the nation’s 
wealth will be less. It is likely to be a 
great deal more. But it will be more 
widely distributed, or concentrated in 
funds with multiple ownership. The ten- 
dency is already apparent. The number 





of persons who own stocks and bonds is 
rapidly increasing. Pension and profit 
sharing funds are multiplying. Life in- 
surance is experiencing an unprecedented 
growth. The amount involved and the 
number of participants may both be 
large. 


The Outlook 


ee will doubtless con- 
_Atinue as another form of organized 
and accumulated wealth. The corporate 
device has proved to be an invaluable tool 
in the industrial processes. The wide 
ownership which it makes possible and 
the control afforded stockholders through 
voting rights are democratic, at least in 
theory. If owners and directors permit 
corporations to become predatory and an- 
tisocial, governmental controls will be im- 
posed. Whether management alone can 
effectively democratize industry in a com- 
petitive society has yet to ‘be demon- 
strated. The degree to which it succeeds 
in doing so will determine, in inverse pro- 
portion, the extent of the controls from 
without. 

As the corporation has proved valuable 
in the production of wealth, so it will con- 
tinue to be useful in its administration. 
Banks and trust companies will be used 
more and more to protect corporations 
and investors through mortgage inden- 
tures, on reorganizations, and by acting 
as transfer agents and registrars, and as 
fiscal agents. Any growth in business or 
spread of ownership will greatly stimu- 
late these activities. International trade, 
when revived, will doubtless call for new 
forms of fiduciary service. Trust func- 
tions may be materially expanded and be- 
come more exacting than ever before. 
Trust institutions may be called upon to 
act in ways not yet conceived. Concen- 
trated wealth in a democracy carries with 
it an element of trusteeship. Wherever 
that trusteeship requires separate imple- 
mentation, both business and government 
will turn increasingly to the corporate 
trustee. 

The outlook for trust institutions 
seems fairly clear. It is one of added re- 
sponsibility and increased opportunity. 
Executives should be able to see enough 
to prepare for it. Democracy is on the 
march; but democracy is based on indivi- 
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dualism and private property is its cor- 
ollary. While individual fortunes may 
rise and fall in the struggle for balance, 
National wealth may very well increase. 
It may take new forms; it may be lodged 
in unfamiliar places; it may call for at- 
tention in ways not now known; but 
wherever the fiduciary element is in- 
volved the corporate trustee will find 
work to do. It is the part of prudence to 
be ready. It is the responsibility of trust 
institutions to be prepared to serve in a 
democratic world. 


“There are persons who constantly 
clamor. They complain of oppression, 
speculation and pernicious influence of 
accumulated wealth. They cry out 
loudly against all banks and corpora- 
tions, and all means by which small capi- 
talists become united in order to produce 
important and beneficial results. In a 
country where property is more evenly 
divided than anywhere else, they rend 
the air shouting agrarian doctrines. In 
a country where wages and labor are 
high beyond parallel, they would teach 
the laborer he is but an oppressed slave. 


“Sir, what can such men want? What 
do they mean? They can want nothing, 
sir, but to enjoy the fruits of other men’s 
labor. They can mean nothing but dis- 
turbance and disorder, the diffusion of 
corrupt principles and the destruction of 
the moral sentiments and moral habits of 
society.” 

From a speech by Daniel Webster in the United 
States Senate on March 12, 1838. 
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Condensed Statement of Condition, December 31, 1944 


RESOURCES 


Cash on Hand, in Federal Reserve Bank, and 
Due from Banks and Bankers 

U. S. Government Obligations 

Loans and Bills Purchased 

Public Securities 

Stock of the Federal Reserve Bank 

Other Securities and Obligations 

Credits Granted on Acceptances 

Accrued Interest and Accounts Receivable -_... 

Real Estate Bonds and Mortgages 


$ 519,876,568.15 

2,362,481,367.07 

826,356,970.19 
55,253,524.53 
7,800,000.00 
27,049,236.86 
3,060,979.90 
12,188,286.59 
1,609,493.08 


106,961,520.96 
9,649,172.19 
836,282.98 


$3,826,161,881.54 


Bank Buildings 
Other Real Estate 


LIABILITIES 
$  90,000,000.00 


Surplus Fund 

I hice nite csemhniciceninntien 
Total Capital Funds 

General Contingency Reserve 

Deposits 

Treasurer’s Checks Outstanding 
Total Deposits 

Federal Funds Purchased 

Acceptances 

Less: Own Acceptances Held for Investment... 


Liability as Endorser on Acceptances 
and Foreign Bills 

Foreign Funds Borrowed 

Dividend Payable January 2, 1945 

Items in Transit with Foreign Branches and 
Net Difference in Balances between Offices 
Due to Different Statement Dates of For- 
eign Branches 

Accounts Payable, Reserve for Expenses, 
MR NIG wilatiniccnasenckavucaicinacsetuoxsaysaccbauessnsienace 


170,000,000 00 
42,222,570.91 


$3,432,887,604.54 
8,149,036.21 


6,578,084.22 
3,517,104.32 


3,060,979.90 


82,590.00 
246,486.00 
2,700,000.00 


815,324.12 


20,726,386.95 


$ 302,222,570.91 


33,520,902.91 


3,441,036,640.75 


21,750,000.00 


27,631,766.97 


Total Liabilities $3,826,161,881.54 


Securities carried at $1,211,049,727.96 in the above Statement are pledged to qualify for 
fiduciary powers, to secure public moneys as required by law, and for other purposes. 


This Statement includes the resources and liabilities of the English and French Branches 
as of December 26, 1944, and Belgian Branch as of October 31, 1941. 


Member Federal Deposit Insurance Corporation 





TAX PROGRAM FOR POST-WAR 


Analysis of Objectives and Proposals of Major Plans 


PAUL STUDENSKI, Professor of Economics, New York University 
with the assistance of Michael Schiff of Hunter College 


The usefulness of the twelve important and ably sponsored tax pro- 
grams discussed herein is considerably increased and pointed up by Dr. 
Studenski’s excellent analysis and comparisons. One time member of the 
faculty of the University of St. Petersburg (Russia) Law School and of 
the University of Paris, a member or director of numerous state commis- 
sions on taxation, social security and governmental finance in the United 
States, including four years on the New York State Commission for the 
Revision of Tax Laws, and author of several leading textbooks in these 
fields, he is eminently qualified to appraise not only the practical workings 
but also the economic impacts of tax philosophies and proposals. We are 
delighted to present our readers with his study of tax plans now engaging 
the country’s attention and his own authoritative proposals and com- 
mentaries. Taxation is, by nature, a controversial subject of the first 
magnitude today; other discussions will be presented in this and various 
financial journals in coming months. By such well-considered means true 
progress will be made toward the sorely needed simplification and improve- 
than touches every enterprise. We are grateful to the authors of many 
of the plans discussed for their helpful comments on the manuscript.— 
The Editor. 


pared as well as the representative char- 
acter and competence of their author- 
ships. Six have been prepared under the 
auspices of business or labor groups or 
independent research organizations, 
namely, the Brookings Institution (pre- 
pared by L. H. Kimmel), the Committee 
for Economic Development (the CED), 
the Congress for Industrial Organization 


peel controversy has developed 
KJ concerning the nature of the 
changes needed in our federal tax sys- 


tem to meet post-war conditions. 
There is growing a keen realization 
that the ability of our economic sys- 
tem to maintain full enployment will 
depend in no small part upon the 


timely and effective readjustment of 


existing war-time levies. This is 
clearly indicated by the character of 
the discussion which is already taking 
place and by the great 
number and variety of 
suggestions for readjust- 
ment which have been 
made. 

Some of the suggestions 
have taken the form of 
complete programs, em- 
bodying detailed recommen- 
dations and showing how 
much revenue will be raised 
thereunder. Among _ such 
programs, twelve deserve 
special consideration, be- 
cause of the care with 
which they have been pre- 


PAUL STUDENSKI of 


(presented by H. Ruttenberg, hereafter 
designated as the CIO plan), the National 
Planning Association (prepared in the 
main by Beardsley Ruml and H. C. 
Sonne), the Railroad Com- 
mittee, and the Twin Cities 
Committee.! Six have come 


1. Lewis H. Kimmel, Post-war 
Tax Policy and Business Ex- 
pansion, The Brookings Insti- 
tution, Washington, D. C., 
1943; Committee for Eco- 
nomic Development, Research 
Committee, A Post-war Fed- 
eral Tax Plan for High Em- 
ployment, August, 1944; H. 
Ruttenberg, economist for 
CIO, WOR, American Forum 
of the Air, Nov. 14, 1944; 
Beardsley Ruml and H. 
Sonne, Fiscal and Monetary 
Policy, National Planning As- 
sociation, July, 1944; Rail- 
road Committee for the Study 

Transportation, Subcom- 
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from individual students of the subject: 
J. C. Cowdin, Harold M. Groves, Alvin H. 
Hansen and Harvey Perloff, Harley L. 
Lutz, Roswell Magill and Godfrey N. Nel- 
son.” 


A review of the proposed plans indi- 
cates that the main issues concern (a) 
the extent to which investment or con- 
sumption should be favored in taxa- 
tion, (b) the degree to which taxes should 
be reduced, respectively, at the top of the 


mittee of Taxation, Some Recommendations for 
a National Post-war Fiscal Policy, April, 1944; 
Twin Cities Research Bureau, Inc., The Twin 
Cities Plan, Post-War Taxes, prepared by a 
group of St. Paul and Minncapolis business 
executives, June, 1944. 


. J. Cheever Cowdin, Commercial and Financial 
Chronicle, April 13, 1944; Harold M. Groves, 
Production, Jobs and Taxes, McGraw-Hill Book 
Co., 1944; Alvin H. Hansen and Harvey Perl- 
off, State and Local Finance in the National 
Economy, Norton, 1944; Harley L. Lutz, “A 
Post-war Tax Program,’’ Commercial and Finan- 
cial Chronicle, February 10, 1944; Roswell 
Magill, The Post-war Federal Tax System, Tax 
Foundation, 1943; and Godfrey N. Nelson, 
Post-war Tax Plan,’ N. Y. Times, August 6, 13, 
1944. 
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income scale or at the bottom thereof, (c) 
whether investments should be stimulated 
through reductions in business taxes, 
or through reductions in surtaxes of the 
personal income tax, and (d) whether 
the burdens of the lower income groups 
should be lowered mainly through reduc- 
tions in the normal rates of personal in- 
come tax, or through the raising of per- 
sonal exemptions, or through reductions 
in excises. These issues, undoubtedly, 
will dominate the tax discussions of the 
post-war period, as well. 


Estimates of Post-War Expenditures 


S a starting point for the consider- 

ation of the needed tax changes, 
several of these groups and individuals 
have prepared estimates of post-war fed- 
eral expenditures and levels of employ- 
ment and national income. None is too 
specific but some indicate that they have 
in mind the period beginning two or 
three years after the termination of the 
war, rather than the period immediately 
succeeding it. 


Most of the programs envisage a sharp 
drop in federal expenditures from their 
present level of $95 billion annually, in 
two or more successive stages, to $19 to 
$20 billion, exclusive of social security. 
They forecast, on the other hand, only 
a relatively moderate drop in national 
income from its present level of $155 bil- 
lion to from $125 to $140 billion.* It 
is conceded in some of these programs?* 
that any lag in business activity, result- 
ing in a lower national income, will most 
likely require somewhat larger federal 
expenditures than those quoted, inas- 
much as it will impel the government to 
make substantial outlays for unemploy- 
ment relief and public works, in accord- 
ance with the precedent established dur- 
ing the great depression in the 1930’s. 


Social security expenditures are left 
out of the estimates for the reason that 
they are financed by separate taxes and 
give rise to a very distinct set of finan- 
cial and other considerations. 


. Twin Cities $120 billion, Lutz $125 billion, 
Hansen-Perloff $135 billion, Nelson, Ruml- 
Sonne, CED $140 billion. 

. Hansen-Perloff, p. 228: Ruml-Sonne, p. 38. 





Likely to Exceed $20 Billion 


WO estimates—those of Lutz and 

Nelson—place the expenditures in 
question between $14 and $16 billion, but 
they are quite unrealistic, inasmuch as 
they allow only between $3 and $4 billion 
for all of the expenditures other than 
those for military purposes and interest. 
These include veterans’ care, interna- 
tional aid, public works, and a myriad of 
other sizable items. A detailed exam- 
ination of the underlying basis of the 
various estimates shows the estimate of 
$19 to $20 billion to be quite conserv- 
ative. The actual expenditures are more 
likely to exceed these estimates, than to 
fall short of them. 


TABLE I—ESTIMATES OF MINIMUM 
POST-WAR FEDERAL EXPENDI- 
TURES 


(Exclusive of Social Security—In billion 
dollars) 


Programs 


co Total (excel. 

i 80C. sec.) 
Military 

c> General 
incl. vet. 
Interest 
Debt 
Amortization 


Pre-war, 1939 __ A : 
Wartime, 1944 _. 93.2 87.0 3.6 2.6  _. 
Post-War, 1950—This year cited as most 
nearly reflecting completion of transi- 
tion period, covered by most of the es- 
mates. 
Lutz __ 


34 
bo 
St) 
%© 


__...-.--- 14—15 
16.0 
19.0 
Twin Cities. 18.0 


Railroad 


Hansen- 
Perloff 


Studenski __. 


6.0 8.57 6.0 


_.... 22-23 6.0 10.0 6-7 


Military expenditures in practically 
all the estimates are set at between $5 
and $6 billion, or at from 4 to 5 times 
their pre-war size. (See Table 1.) It is 
difficult to perceive how they can amount 


*Includes $1.0 billion for foreign accounts, 1.0 
for agricultural aid, 2.0 for veterans and 3.5 for 
general administration. 

tIncludes $2.5 billion for public works, 2.0 for 
voterans. 
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to less in light of the larger military 
establishment planned and the likelihood 
that some form of compulsory military 
training or national service, under the 
direction of the military authorities, will 
be established after the war. 


Interest on the national debt is set at 
between $5.5 and $6 billion, on the 
theory that the national debt at the end 
of the war will aggregate between $250 
and $300 billion and that the average 
rate of interest thereon will be around 2 
per cent. This, too, is a conservative 
estimate and may very easily be exceed- 
ed. The national debt is more likely to 
run over the $300 billion figure, than to 
fall below it, and the average interest 
rate, after conversion of some of the 
short term into long term debt, is more 
likely to be slightly above, than below 
2 per cent. Therefore, the interest item 
may be between $6 and $7 billion. : 


About one-half of the programs favor 
some provision for debt amortization im- 
mediately after the war. Some fix it at 
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The Kende Galleries offer unparalled 
facilities for selling estates. Cash ad- 
vances on properties for estates in 
need of administration expenses or 
taxes will be made. All sales are 
given unusually large coverage in 
newspapers and magazines. Write or 
phone for information about the addi- 
tional advantages offered by the 
Kende Galleries, PEnnsylvania 6-5185. 
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a mere $1 billion a year, others at as 
much as $3 billion. Serious doubt may 
be expressed as to the possibility of any 
provisions for debt amortization at such 
an early date. It seems probable that in 
the beginning, governmental efforts will 
need to be concentrated merely on the 
avoidance of any further deficits, and 
that the accomplishment even of this 
limited objective will present some diffi- 
culty. 


Subsidies, Public Works, Other Costs 


LL the remaining federal expendi- 


tures, other than social security, are 
estimated in most of these programs at 
between $5 and $8.5 billion. 


Veterans’ expenditures alone are like- 
ly to run at about $3 billion a year, es- 
pecially if, as estimated by some authori- 
ties, the subsidies for the education of the 
veterans alone should absorb over $1 bil- 
lion annually. For the fiscal year 1945-46 
the veterans’ expenditures, including cer- 
tain extraordinary items, are already set 
in the President’s budget at $2.6 billion. 


Agricultural subsidies of whatever 
nature will probably take at least half 
a billion dollars a year and will be con- 
siderably higher if we persist in our 
present policies of supporting prices at 
parity or 90 per cent of parity levels. 


Education, which is not now a recipi- 
ent of federal aid, is likely to become a 
very substantial recipient thereof. 


International aid, whether in the form 
of loans or otherwise, may readily re- 
quire, for a time at least, as much as $1 
billion a year, if not more. 


Public works expenditures, including 
flood control, regional power develop- 
ment, airways and airports, and high- 
way aid (the latter alone estimated at 
around half a billion) may easily run 
between $1 and $2 billion, annually. 
Under the Ruml-Sonne and Hansen-Per- 
loff programs they are estimated to con- 
sume between $2 and $214 billion a year. 
The ultimate level of these expenditures 
will depend very largely on whether the 
expansionist or contractionist federal 
spending policy will prevail during the 
post-war period. 
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General administration, comprised of 
innumerable operating items, including 
payments into retirement funds, will re- 
quire at least $2.5 billion. 


Taz refunds on excess profits taxes will 
cost the Treasury considerable sums for 
several years after the war. 


In light of the above estimates, the 
actual aggregate expenditure under this 
broad category will approximate more 
nearly $10 billion, than any of the lower 
figures quoted in the foregoing range of 
estimates. 


Thus, the three groups of expendi- 
tures—$6 billion for military purposes, 
$6 to $7 billion for interest, and $10 bil- 
lion for other purposes—would aggregate 
$22 to $23 billion, even without any pro- 
vision for debt amortization or social se- 
curity. This total must, therefore, be 
the minimum basis for any realistic post- 
war tax plan. At that rate the expendi- 
tures would be about three and a half 
times their pre-war size of more than $6 
billion. This would not be an extraordin- 
ary increase: after both the World War I 
and the Civil War, the federal expendi- 
tures had become stabilized at levels five 
to six times as high as those which: pre- 
vailed before war. 


Comparisons and Distribution 
of Burden 


LL of the programs contemplate a 

balanced budget. Most of them, ac- 
cordingly, provide for federal revenue, 
exclusive of social security payroll taxes, 
of $18 to $20 billion. A federal tax 
revenue of $20 billion would represent a 
tax load, exclusive of the federal pay- 
roll taxes, of some 14 to 16 per cent of 
the estimated national income of $125 
to $140 billion. This is about twice the 
ratio to national income prevailing be- 
fore the war (7.3 per cent), but only a 
little over half the ratio prevailing dur- 
ing the war (27 per cent). 


Most of the programs place _ the 
achievement of maximum possible equity 
in the distribution of the tax burden 
among the prime objejctives of tax policy 
under all circumstances. They interpret 





equity as adherence to the principle of 
ability to pay, i.e., the taxation of larger 
incomes at higher rates than the smaller 
ones. But they differ in their concepts 
of the desirable rate of progressivity 
under all circumstances, as well as under 
the special conditions of the post-war 
period. 

Hansen-Perloff, for example, would 
continue the existing high rate of pro- 
gression in the personal income tax for 
some time after the war in order to in- 
sure a “fairer” distribution of the bur- 
den of the interest on war debt. The 
Twin Cities and Railroad Committee 
plans, on the other hand, would reduce 
it substantially, on the ground that it 
constitutes in peace time an unwarranted 
confiscation of large incomes. 


Prime Concern in Fostering 
Employment 


MMEDIATE objective of most pro- 

grams is the promotion of full em- 
ployment. The emphasis upon this ob- 
jective testifies to the deep concern over 
it, as well as to the realization of the im- 
portant role which taxation may play in 
achieving this goal. 
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Ten or fifteen years ago, when federal 
taxes were relatively light, only a few 
bold spirits dared to assert that taxation 
may exert a potent influence on the rate 
of business activity and employment and 
that it should, accordingly, be applied 
with a view to its effects thereon. To- 
day, even the most timid thinkers ac- 
cept this fact. 

Relief for Venture Capital—The ad- 
justment in taxation most universally 
urged today, with a view to the promo- 
tion of full employment, involves reduc- 
tion in the tax impact on so-called ven- 
ture capital. Such capital is presumed 
to be located at two strategic points: (a) 
in the corporations, in the form of un- 
distributed earnings available for rein- 
vestment, and (b) in the hands of 
wealthy individuals, in the form of their 
currently saved incomes as well as ac- : 
cumulated capital. It is insisted that 
if these corporations and individuals 


were allowed to retain a larger share of 
their earnings, they would be inclined to 
invest or risk these funds in new under- 
takings and expand their business oper- 
ations generally, thereby producing op- 
portunities for greater employment. 


TABLE 2—MINIMUM REQUIRED POST-WAR FEDERAL TAX REVENUE 


(Exclusive of Social Security Taxes—In billions of dollars) 


Programs 


Total (excel. 
soc. sec. 


Pre-war, 1939 4.8 1.0 1.3 
Wartime, 1944 43.6 20.3 15.4 
Post-War 

Lutz 
Cowdin 
Nelson 
Twin Cities — 


168 «50° ... 
——- 20.0 5.0 
16.0 7.3 
18.0 5.0 
20.0 8.0 
18.3 10.9 
Ruml-Sonne .— 18.0 13.0 
Hansen- 
Perloff 


Studenski _.... 


17.9 9.8 
22.5 11.0 6.0 


*Flat rate tax. 
tAverage of two estimates. 


MMB Personal Income 
| LI Business 
= General sales 
= ES Exoises 
oe 


Twin Cities 





There are some differences of opinion 
as to which of the two sources is more 
important, the corporate or the individual 
savings—and which should be accorded 
the greater tax relief. According to 
Groves, CED, Ruml-Sonne, and Hansen- 
Perloff, the former is the prime source 
of venture capital. Therefore, abolition 
of the corporate income tax or substan- 
tial reduction in its rates and its conver- 
sion into a personal income tax on stock- 
holders collected at the source should take 
precedence over any reductions in the 
high surtaxes of the personal income 
tax. According to the Twin Cities Com- 
mittee, on the other hand, the savings 
of the individual investors are a much 
more important source of such capital. 
Hence, reductions in the surtaxes of the 
personal income tax should take pre- 
cedence over corporate tax relief. 


Consumer Taxes — Some programs 
(Brookings, Groves, CED, Ruml-Sonne, 
and Hansen-Perloff) in their pursuits of 
full employment would, in addition to 
untaxing venture capital, reduce some- 
what the direct and indirect levies on 
consumers. This is justified on the 
ground that the maintenance of high 
consumer purchasing power is also im- 
portant to the achievement of the fore- 
going economic end. Accordingly, they 
propose some reductions in the rates of 
the personal income tax in the lower in- 
come brackets, slight increases in the 
personal exemptions, and substantial cuts 
in the rates of the existing consumer ex- 
cises. 


Another group of programs, however, 
(Cowdin, Railroad Committee, Twin 
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Cities, Nelson, and to a lesser degree, 
Magill) would not accompany the reduc- 
tions in business taxes and in the high 
surtaxes on personal incomes with any 
corresponding cuts in the levies on con- 
sumption. In fact, they would even in- 
crease such levies through the imposi- 
tion of an additional general sales tax. 
They do not consider reduced taxes on 
consumption necessary for continuance 
of full employment, nor do they antici- 
pate any unfavorable effects on employ- 
ment from any such increases in the 
levies on consumption. 


Two Extreme Programs 


LTOGETHER apart from these two 

groups of plans favoring limited tax 
relief to business, are Professor Lutz’ 
and the CIO’s programs. Professor Lutz 
is dissatisfied with the existing federal 
tax system because he deems it to be 
socialistic. He proposes to revise com- 
pletely the trend of its development and 
te convert it from a progressive tax into 
a plan which is essentially regressive be- 
cause of the large reliance upon consum- 
ers’ taxes as noted below. He would strip 
it of every feature intended to af- 
fect production, consumption, or distri- 
bution of wealth and income in our 
society, and convert it into a completely 
“neutral” system that would supposedly 
in no way influence the operation of eco- 
nomic forces. He would accomplish these 
results by doing away with all forms of 
business taxation, abolishing all exemp- 
tions and all surtaxes under the personal 
income tax, and subjejcting all incomes 
irrespective of their size to the same rate 
of tax. 


The CIO plan goes to another extreme. 
It takes issue with the existing tax sys- 
tem on the ground that it does not suffi- 
ciently protect mass purchasing power 
and the minimum living standard of 
health and decency. It holds that only 
through the maintenance of that pur- 
chasing power at a high level will the 
continuance of full employment after the 
war be achieved, and untaxing of that 
purchasing power is urged. The need 
for providing incentives to business men 
and investors to take risks, which con- 
stitutes the main theme of the other 





programs, is accorded only a secondary 
place in this proposal. 


Varying Impact on Personal Incomes 


HE program proposes, accordingly, 

to raise substantially the existing 
personal exemptions under the income 
tax, reduce rates in the lower brackets, 
and cut consumer excises, while at the 
same time opposing all forms of general 
sales taxation as a “raid on mass pur- 
chasing power”. The existing high sur- 
taxes of the personal income tax would 
be retained and only slight reductions 
in the rates of the corporate income tax 
would be allowed, and then only after 
further tax relief to the lower income 
groups has been granted. Small and new 
corporate businesses would receive fav- 
ored treatment. The whole emphasis of 
the program, however, is on furnishing 
tax relief almost entirely to consumers. 
In its advocacy of the tax exemption of 
the lower income groups and of lifting 
of the taxes on consumption, the program 
departs sharply from the principle of the 
universality of the tax obligations which 
underlies much of our recent tax discus- 
sions. 


Table 2 shows what changes these 
programs will bring about in the exist- 
ing federal revenue system. Under the 
Lutz program, two-thirds of the rev- 
enue would be raised from consumer 
levies, one-third from the personal in- 
come tax, and none from business taxes. 
Under the Cowdin, Twin Cities, Magill 
and, to some extent, Nelson approaches, 
the major part of the revenue would 
come from consumer excises and the cor- 
porate income tax, and only a lesser por- 
tion from the personal income tax, while 
under the CED (including Groves), 
Ruml-Sonne, and Hansen-Perloff types of 
programs, the personal income tax would 
continue to supply the major portion of 
the revenue. 

The CIO program is not accompanied 
by any revenue estimates. But if such 
were presented they would probably 
show the personal income and corporate 
income taxes supplying in almost equal 
proportions nearly the entire revenue. 

The author’s own choice would be in 
favor of raising close to one-half the rev- 
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enue from the personal income tax, one 
quarter from the corporation income and 
other business taxes, and the balance 
from consumer excises and other taxes. 


Specific Proposals on Exemptions 
and Rates 


OST of the programs favor a 

broad tax base. The Magill, 
Cowdin, Groves, CED, and Ruml-Sonne 
plans would retain to that end the ex- 
isting rates of exemption, while the 
Twin Cities, Nelson, and Hansen-Perloff 
programs would increase them slightly. 
Lutz would broaden the base by abol- 
ishing all exemptions, while the Rail- 
road Committee would lower them 
sharply. On the other hand, the CIO 
plan would increase personal exemp- 
tions to $1,000 for individuals, $2,000 
for married couples and $500 for each 
dependent. Of these several ap- 
proaches, that providing for slight in- 
creases in the existing exemptions seems 
most desirable. 


All programs would retain the system 
of withholding of the tax at the source, 
which is universally recognized as be- 
ing an eminent success. 


Several programs (Groves, CED, and 
Ruml-Sonne) propose. reductions of 
about a fourth or a fifth in both the 
existing normal rates and _ surtaxes, 
rightly emphasizing the fact that the 
revenue requirements of the Treasury 
will not permit any sharper reductions 
for a while. Hansen-Perloff would re- 
duce the rates only in the lower brack- 
ets, while Magill would leave the rates 
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practically at their 1942 levels. At the 
other end of the scale are the programs 
calling for very substantial cuts in rates 
all along the line, averaging one half or 
even more (Cowdin, Nelson, Twin Cities, 
and Railroad Committee). Finally, there 
is Lutz’ plan of a reduction of the rates 
to a flat 5 per cent. The author believes 
that the Groves, CED, Ruml-Sonne pro- 
posals represent the soundest alternative. 

Averaging Fluctuating Incomes—Sev- 
eral programs propose to lighten the in- 


come tax burdens of those taxpayers. 


whose income fluctuates greatly from 
year to year, either by taking an aver- 
age of several years’ income as a basis 
for the levy (Groves and CED) or by 
allowing to individuals the same priv- 
ilege of carrying forward business 
losses, as is now permitted to corporate 
taxpayers (Twin Cities). The CIO plan 
would take care of such fluctuations 
for the lower income groups by allow- 
ing them to carry forward the unused 
portions of their personal exemptions. 
This is a novel and noteworthy sugges- 
tion. 


At least one program (Railroad Com- 
mittee) proposes the complete elimina- 


tion of capital gains and losses from 
the computation of the base of the in- 
come tax, while another (Twin Cities) 
suggests the taxation of capital gains at 
about one-half the existing ratio. Ruml- 
Sonne would retain the existing provis- 
ions without change on the ground that 
they do not seriously deter business. 
Groves and CED would tax capital gains 
as other income. By averaging income 
including capital gains and losses, they 
would avoid inequities. 

Finally, three programs (Groves, CED, 
and Ruml-Sonne) emphasize the impor- 
tance of the termination of the existing 
exemption of interest from state and 
municipal securities, from the federal in- 
come tax. 


To Eliminate Double Tax on 
Stockholders 


OST of the programs propose 
some form of partial integration 
of the corporate and personal income 
taxes, on the theory that the corpora- 
tion income tax rests entirely on the 
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stockholders and, therefore, duplicates 
the burden of the other tax upon them. 
The most common form of proposed in- 
tegration, embodied in the Magill, Kim- 
mel (Brookings Institution), CED, and 
Railroad Committee plans, calls for the 
exemption of dividends from the normal 
rate of the personal income tax and for 
the maintenance of this rate at a fairly 
high level, corresponding to that of the 
corporation income tax. This is done 
so that complete credit would be given 
to the stockholders for the taxes paid 
by the corporation supposedly on their 
behalf. The suggested rates vary be- 
tween 13 and 24 per cent. The tax 
would thus be converted very largely 
into a personal income tax on stock- 
holders collected at the source, and would 
work to reduce correspondingly the per- 
sonal income tax liability of the stock- 
holders. Only that portion of the corpo- 
ration income tax which applies to un- 
distributed incomes would constitute a 
truly separate levy. Cowdin, on the other 
hand, would accomplish the same result 
(the elimination of the double taxation of 
stockholders) by exempting dividends 
from the corporation tax. He attempts 
to bolster up this proposition by the the- 
ory that dividends are just as much costs 
of operation to a company as are wages, 
interest, and raw materials. 


Nelson and Twin Cities would pro- 
vide only a partial credit to the stock- 
holders for the corporation levy on the 
dividends. The former would allow the 
corporations to withhold from the de- 
clared dividends 10 per cent as a par- 
tial reimbursement for the corporate 
tax paid, while allowing the stockhold- 
ers to deduct from their personal income 
tax the amount withheld by the corpora- 
tion. Twin Cities would also provide for 
only a partial credit of this sort by per- 
mitting stockholders to deduct from their 
income tax base only 40 per cent of the 
amount of the dividends received by 
them. 


Undistributed Earnings—At least two 
programs propose integration of the 
corporate with the personal income 
taxes also with respect to the undistri- 
buted earnings of the corporations. 
Groves proposes to treat the corporate 





taxes imposed on such earnings in most 
cases as an advance payment by the 
stockholders, deductible by them from 
their total tax liability, as a credit, at 
some later date, upon receipt of further 
dividends. Thus, Groves would do away 
with the corporation income tax as a 
separate levy completely and would 
convert it into a withholding personal 
income tax in all respects. Hansen- 
Perloff would tax the undistributed 
profits at a higher rate than the dis- 
tributed income, namely, 45 per cent. 
This would result in a reduction of the 
tax advantages now inuring to large 
taxpayers from retention by the cor- 
porations of a portion of the earnings. 
On the other hand, this would penalize 
the small stockholders who are subject 
to lower rates of the income tax. 


Should Corporate Income Tax 
be Retained? 


UML-SONNE would abolish the 
corporation income tax completely, 
substituting for it merely a very mod- 
erate franchise tax of 5 per cent. But 
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they make this proposal conditional upon 
the adoption of measures to prevent the 
use of the corporate form as a device (a) 
to avoid payment of individual income 
taxes and (b) to secure undue advantages 
over partnerships and unincorporated 
businesses. They argue for a repeal of 
the corporation income tax on the ground 
that it tends to raise the cost of goods 
and services and to keep wages lower 
than they otherwise might be, while re- 
ducing dividends and limiting the yields 
on risk bearing investments, at the same 
time. In other words, in their opinion, 
consumers and workers would gain as. 
much from the repeal of this tax as would 
stockholders. 

Lutz likewise would abolish this tax, 
but he would provide no substitute for it. 
He favors taking away from the federal 
government the power to tax business 
altogether, and placing this power en-’ 
tirely in the states. 

The CIO program, on the other hand, 
would not only retain the corporation 
income tax as a separate levy, but also 
continue it at the existing high rates, 
for some time. However, it would ex- 
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empt all corporations with less than 
$100,000 net income from the tax and 
provide some tax reductions to newly 
organized enterprises. 

None of the plans provides any direct 
tax incentives to business to expand 
operations, in the form of special re- 
bates. Groves and Ruml-Sonne reject 
the proposition of such tax subsidies on 
the ground that these may tend to warp 
managerial judgments and promote an 
unhealthy business philosophy and un- 
sound business practices, 
They are probably right in this conclu- 
sion. 

The theory that the burden of the 
corporation income tax falls on the 
stockholders, which is offered in sup- 
port of the proposal to untax the cor- 
porations, has no adequate foundation 
and is much too readily accepted. Of 
‘course, when, as during the present pe- 
riod, the tax is levied at an exceeding- 
ly high rate, while at the same time 
prices and wages are governmentally 
controlled, the major burden of the levy 
undoubtedly falls on the stockholders. 
But under ordinary’ circumstances, 
when the tax-is levied at a moderate 
rate and when, moreover, the prices 
and wages are allowed to be determined 
by market forces, the burdens of the 
tax need not necessarily rest there. If 
demand for capital exceeds in intensity 
demand for labor and if the market 
favors the sellers, the major portion of 
that burden is likely to be shifted to the 
consumers, in the form of higher prices, 
or to the wage earners in the form of de- 
pressed wages. 

The CED admits that the burden of 
the tax may be on these latter groups, 
yet it speaks of the levy as a double tax 
on the stockholders, and recommends 
its integration with the personal income 
tax. It would allow stockholders to de- 
duct dividends from the normal rate of 
the personal income tax, not realizing 
that thereby, on the basis of their own 
analysis of the incidence of the tax, they 
would be conferring a special benefit on 
them. 

The doctrine that the levying of a cor- 
poration income tax constitutes double 
taxation of the stockholders rests very 


generally. 
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largely upon a highly unrealistic identifi- 
cation of the corporation with its stock- 
holders. It disregards the high degree of 
independence generally enjoyed by man- 
agement and minority groups over the 
operations of the modern corporation. 
The general stockholder is generally 
treated in the modern corporation as an 
outsider, catered to as an investor, but 
not expected to participate in its con- 
trols. He receives dividends in such 
measure and at such rates as the manage- 
ment and the controlling group deem it in 
the case to be most advantageous to the 
corporation. The corporation income tax, 
under ordinary circumstances, is not a 
double tax on stockholders, in any special 
sense. It is a tax on the corporation un- 
dertaking taken as a whole. Its imme- 
diate impact is on the stockholders, but 
its ultimate incidence may be on the other 
groups receiving income or goods or ser- 
vices therefrom, as well. 


Alternatives to Elimination of 
Corporate Income Tax 


HERE is ample justification in both 

theory and practice for the levy of 
a separate corporation: income tax, the 
incidence of which would be left unde- 
termined.® But the tax should be levied 
ordinarily at a moderate rate. A sub- 
stantial cut. in its rate from 40 to say 25 
per cent, with a promise of further cuts 
as soon as conditions permit, might very 
well provide an ample stimulus to busi- 
ness expansion, without at the same time 
causing any irreparable loss of rev- 
enue to the Treasury. 


To provide this stimulus it is not 
necessary to do way with the tax and 
thus strike a heavy blow at the govern- 
ment’s finances. The tax is well estab- 
lished in our revenue system. Business 
had adjusted itself completely to it in 
the days when the tax was levied at a 
rate of only 12 to 14 per cent, even 
though the major part of the payments 
made thereunder were not credited to 
the stockholders at that time either. 


5. See the author’s article, ‘Towards a Theory of 
Business Taxation,” Journal of Political Econ- 
omy, October, 1940; and Gerhard Colm’s article 
on “Conflicting Theories of Corporate Income 
Taxation” in the Law and Contemporary Prob- 
lems, Spring issue, 1940. 





The tax has been a great producer of 
revenue, as important most of the time 
as the personal income tax, and certain- 
ly not any more difficult to administer. 
To abandon it, after more than thirty 
years of successful operation, would 
seem unwise under any circumstances. 
But to do so, as proposed, at a time 
when heavy revenue will be needed, 
would be especially foolish. 


Instead of abolishing the corporation 
income tax, efforts should be made to 
perfect it. Its basis should be broadened 
to include interest on bonds and long 
term loans, generally. This would put 
an end to the more favorable treatment 
accorded to corporations employing capi- 
tal procured through borrowing. This 
is especially important in view of the 
wide possibilities now being offered to 
corporations to secure capital by means 
of loans from financial institutions at 
low rates of interest. This practice may 
further accentuate the already long ex- 
isting and highly dangerous tendencies 
towards minority controls in the oper- 
ations of the corporations as well as 
promote unsound capital structures. If 
such a broadening in the basis of the 
corporation income tax is effected, its 
rate could be lowered correspondingly. 
The tax would have to be renamed then 
as the “corporation tax’’. 

In addition, the periods for carrying 
over losses should be extended and more 
liberal allowances made for depreciation. 
Corporations should be encouraged by the 
tax law, instead of being discouraged by 
it, as they are today, to amortize their 
capital over shorter periods than the lives 
of the improvements. This is recognized 
in the Kimmel, CED and Groves discus- 
sions. 

All of the plans would do away with 
the existing excess-profits tax at the 
termination of the war, or as soon 
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thereafter as the conditions become 
normal. This position is sound and is in 
accord with the intention of the existing 
law which designed the tax solely to meet 
the extraordinary conditions of war time. 


Sales Tax Criticisms 


F the five programs recommending 

the levy of a general sales tax for 
the post-war period, three (Lutz, Cow- 
din and Magill )provide for a substan- 
tial tax which. would be one of the 
prime elements in the federal tax sys- 
tem, while two (Nelson and Twin 
Cities) contemplate only’ a moderate 
levy which would play a purely secon- 
dary role. Except for Cowdin, who has 
in mind a general transaction tax, they 
all provide for a retail sales levy. The 
following advantages are claimed for 
the tax: 


(1) that it is universal in its applica- 
tion, 

(2) that it applies only to consump- 
tion and spares saving, thereby stimu- 
lating investment and checking infla- 
tion, 

(3) that it is easy to pay, inasmuch 
as it is collected in minute installments 
in connection with expenditures made, 
and, finally, 

(4) that it affords to the taxpayer a 
certain amount of control over the size 
of his payment, inasmuch as he can re- 
duce it by cutting his expenditures. 
For these reasons it is desired to be 
psychologically less painful than the 
personal income tax. 

It may be recollected that imposition 
of this tax was strongly urged by many 
groups and individuals during the be- 
ginning of the war. It would have been 
very useful in counteracting the infla- 
tionary forces which operated at the 
time, and which are still at work today. 
The proposal, however, was defeated on 
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the ground that the tax is (1) regres- 
sive, (2) would have interfered with 
price controls, (3) would have required 
the setting up of a cumbersome pro- 
cedure for its collection, and (4) once 
enacted, would probably have tended to 
persist beyond the time of the emergen- 
cy. 

There is much less justification for the 
imposition of a sales tax during the post- 
war period than there is for its levy 
during this war, for the post-war period 


is likely to be characterized by a mix-- 


ture of inflationary and deflationary 
trends. The tax is not easily harmonized 
with the principles of taxation according 
to ability to pay. It should be reserved, 
on a federal level, to periods of emer- 
gency. 


Estate and Gift Tax Revision 
or Coordination 


T is the consensus that estate and 
gift taxes do not affect business ac- 
tivity in any immediate way. Hence, 
most of the existing programs for post- 
war tax readjustments do not concern 
themselves with them. A few of the 


programs, however, recognize that the 
existing mode of levying these taxes is 
defective in several respects and re- 
quires correction at the earliest possi- 
ble moment. 


Thus, the CED calls attention to the 
fact that the “current laws permit wide 
avenues of escape from death taxes” 
through the use of gifts, trusts, and 
powers of appointment. These taxes 
“are less likely to have a depressing 
effect on incentives to enterprise than 
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the collection of equal amounts from 
business men during their life time.” 
Therefore, in its opinion, “there is a 
strong argument, from the standpoint 
of productive employment, apart from 
considerations of social desirability, for 
more emphasis upon taxes collected at 
death.” The Committee believes that 
increased revenues can and should be 
obtained from these taxes by closing the 
present avenues of escape, and that if 
this is done, it might be possible at 
the same time also to moderate some- 
what their present steeply graduated 
rates. 


Groves properly deprecates the press- 
ure which is exerted by these taxes 
upon owners in anticipation of death to 
seek liquidity in their investments. He 
proposes to remove this difficulty, by 
permitting the evaluation of the estates 
at either the values at death or the 
values upon disposition, whichever hap- 
pens to be lower. He also urges a com- 
plete coordination of estate and gift 
taxes into a single transfer tax. He 
is joined in this proposal by Magill, who 
would also exempt from the taxes all 
transfers between husband and wife, 
on the ground that ordinarily both have 
had a hand in the creation of the for- 
tune. 


Fiscal vs. Social Implications 


UML-SONNE limit themselves to 

the observation, which is somewhat 
of an overstatement, that the problem 
of rates in this field of taxation “is 
primarily one with social rather than 
fiscal implications.” But they too ex- 
press some concern over the fact that 
the “higher estate tax rates might tend 
to drive investment into liquid assets 
rather than into speculative new fields 
of enterprise.” They make no specific 
recommendations, however, for the cor- 
rection of this trend. 


Lutz, in his battle against progressive 
taxation, would take away altogether the 
power to levy taxes on transfer of estates 
from the federal government, and would 
reserve this power entirely to the states. 
However, most public finance students be- 
lieve that certain aspects of this field of 





taxation, having special reference to 
large estates, are much more easily ad- 
ministered on a federal, than on a state 
level, and are also socially and fiscally 
more expedient thereon. 


The fiscal importance of these taxes, 
as well as their social and economic im- 
plications, which are fully as consider- 
able, urgently demand an early and fun- 
damental overhauling. A way must be 
found to correct the inconsistencies and 
loopholes now contained in the mode of 
their imposition, such as those associated 
with the creation of life-estates and the 
modes of crediting gift taxes against 
death taxes. On the other hand, there is 
also need for moderating the application 
of these taxes to gifts and transfers from 
husband to wife. A method must also 
be devised to resolve some of the existing 
conflicts between the federal and state 
levies in this field. 


These conflicts were not completely re- 
solved by the adoption in 1926 of the de- 
vice of federal credits. This is true es- 
pecially in view of the superimposition, 
on the 1926 scales, of additional scales in 
1932, not subject to the crediting device. 
One possible way to resolve these con- 
flicts is for the federal government to re- 
vise its credits to permit increased or, 
perhaps, even exclusive participation by 
the states in the taxation of small and 
medium size estates, and for the states to 
agree, in return for this advantage, to 
limit their participation in the taxation 
of the larger estates, only to certain 
brackets, say, $2,000,000 or so. This 
would work to reduce considerably the in- 
tensity of the disputes between states 
over jurisdiction, while at the same time 
giving the states the benefit of a.-much 
more stable revenue from death taxes. It 
would lend recognition to the fact that 
the larger estates are essentially national, 
and the smaller ones are essentially local, 
in origin and character.*? The revision 


6. See E. N. Griswold, ‘Coordinating Federal In- 
come, Estate and Gift Taxes,’’ Proceedings, Na- 
tional Tax Association, Nov. 1943. 


. For a fuller development of this idea, see the 
author’s article on “The Revenue Possibilities 
of Inheritance Taxes from the Point of View of 
the States.” Bulletin of National Taxation, 
Vol. XI, No. 6, pp. 171-173, March, 1936. 
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of the federal death taxes may well be un- 
dertaken as a separate task, distinct from 
that of the overhauling of our system of 
business taxation and our fiscal system 
taken as a whole. It would be helpful to 
establish a commission consisting of re- 
presentatives of the federal and state 
governments to consider the elimination 
of the existing conflicts. 


Summary and Conclusions 


ANY of the tax programs, while 

embodying, on the whole, excellent 
suggestions for changes in the existing 
federal tax system, unfortunately err in 
their insistence on the abandonment or 
sharp curtailment of all the existing lev- 
ies on business. The effectuation of such 
a change would produce a very unbal- 
anced tax system, overconcentrated on 
personal income taxes and consumer ex- 
cises, and, hence, much less efficient as a 
revenue producer than the present sys- 
tem. It would deprive the Treasury of a 
substantial amount of revenue at a time 
when the Treasury could scarcely afford 
the loss. 


A realistic tax policy, for the post-war 
period, would embody the following fea- 
tures: 


(1) promote full employment, as well 
as equity in the distribution of tax 
burdens in accordance with the 
principle of ability to pay; 
reduce the tax burdens, consis- 
tently with the reductions in the 
Treasury’s revenue requirements, 
in a balanced way, on both busi- 
ness enterprise and consumption, 





instead of merely, as proposed in 
some plans, on only one or the oth- 
er of them; 

retain, in the main, the existing 
broad basis for the imposition of 
personal income tax, granting 
whatever reductions may be pos- 
sible in the burdens of the tax on 
the lower incomes, through rate 
reductions, rather than through 
any substantial increases in per- 
sonal exemptions; 


provide for reductions in the rates’ 


of the personal income tax by a 
quarter, or by whatever proportion 
will be possible, all along the line, 
and not merely, as proposed in 
some programs, only in the upper 
brackets, or, as in others, only in 
the lower brackets; 

Strengthen the corporation income 
tax by including interest payments 
in its base, liberalizing provisions 
for carrying forward business 
losses, and providing for more lib- 
eral depreciation allowances which 
would permit the amortization of 
capital over shorter periods than 
the lives of the improvements; 
reduce the rates of the corporation 
income tax correspondingly with 
the drop in the Treasury’s require- 
ments, as well as with the proposed 
broadening of the basis of the tax; 
abolish the war-time excess profits 
tax; 

provide for reductions in the rates 
of some of the existing consumer 
excises, and, finally, 

provide for a thorough overhaul- 
ing of the existing system of fed- 
eral death and gift taxation, in the 
interest of greater equity. 


Obviously, this tax program for the 
post-war period must assume the exis- 
tence of effective budgetary controls over 
expenditures. Unless determined action 
is taken to eliminate all wasteful expendi- 
tures and unless restraint and careful 
judgment are exercised during that time, 
with regard to any new expenditure pro- 
grams, total governmental costs will eas- 
ily go beyond the capacity of this or any 
other tax program to sustain them. A 
state of chronic budgetary unbalance 
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would then ensue, which would not be 
conducive to a healthy business expan- 
sion. 

This tax program is devised for a con- 
dition of full employment. If such a con- 
dition does not materialize, the personal 
and corporate income tax rates might 
need to be cut further than contemplated 
under it, with a view to offering addition- 
al stimuli to business expansion. At the 
same time, expenditures for public works 
and relief would probably be increased. 
Borrowing under such conditions would 
become inevitable again. On the other 
hand, if the very opposite condition, an 
inflationary rise in prices, should take 
place during the post-war period, result- 
ing in a national income larger than $125 
to $140 billion, it might be necessary to 
retain the existing high war-time levies 
for a time and to apply the resulting sur- 
pluses of revenue to the retirement of the 
national debt. It might even be neces- 
sary, in such a case, as a means to check 
inflation, to superimpose on these exist- 
ing levies, an emergency general sales 
tax. 

It may be well, therefore, to have in 
readiness also alternative tax programs 
designed for either one of these two 
emergencies. 


Trust Analysts’ Club 


An interesting development in the field 
of investment research is the recent organ- 
ization of the Trust. Analysts’ Club in Bos- 
ton. Composed of one representative from 
each of the seven banks in the city which 
have investment analysis departments, the 
group meets for dinner approximately 
monthly with two executives of a large com- 
pany in which the member trust depart- 
ments are interested. Thus far, these offi- 
cials have all come from Boston, but it is 
contemplated that visiting executives will be 
invited in the future. 

Each member, usually the head of the in- 
vestment department, has the privilege of 
taking one and sometimes two others from 
his own institution whose particular field 
is to be discussed at the meeting. The 
smallness of the group lends itself to in- 
formality; the company officials give no 
set talks but answer questions. From their 
point of view, it is thus possible to talk with 
several large stockholders at one time. 
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POST-WAR MARKET FOR TRUST SERVICE 


Prospects for Increase of Medium Estates 


TOWNER PHELAN 
Vice President, St. Louis Union Trust Company, St. Louis 


NE of the problems of great im- 

portance to the future of trust 
business concerns the changing char- 
acter of the market for trust service. 
Pessimists assert that there is no fu- 
ture for the trust business, that tax- 
ation plus the normal attrition of in- 
vestment losses, and the division of 
property under inheritances are rap- 
idly breaking up existing large for- 
tunes. They say that under existing 
individual and corporate income tax 
rates it is almost impossible to accum- 
ulate a fortune. Therefore, so the 
argument runs, when present for- 
tunes have been redistributed 
through taxation, inheritance and 
losses, there will be no succeeding 
crop of new fortunes to replace them, 
and the trust institution, as the man- 
ager and conservator of invested 
wealth, is in a dying business and on 
the way out. 


Is this Cassandra-like prophecy accur- 
ate? Let us examine it closely; it rests 
on two assumptions, first, that large for- 
tunes will soon be a thing of the past, 
and, second, that the trust business is de- 
pendent primarily upon the 
administration of large es- 
tates and trusts. 

It would be difficult to 
deny that the first assump- 
tion contains a large ele- 
ment of truth. Throughout 
history large fortunes have 
been broken up and have 
disappeared. The mere 
process of dividing a family 
fortune among the children 
of the founder, and having 
their shares in turn sub- 
divided among their chil- 
dren, results in constant 
redistribution of wealth. 


TOWNER PHELAN 


Investment losses and extravagant spend- 
ing have powerfully assisted in the break- 
ing up of family fortunes. In recent 
years high estate and inheritance taxa- 
tion has greatly accelerated this process. 


Distinction between Conservation 
and Accumulation 


HE family fortunes that have en- 

dured for many generations are few 
indeed, and they have been maintained 
very largely by the saving and investment 
of substantial portions of the income. 
This process is almost impossible under 
existing income tax rates. Although in 
the last one hundred and fifty years there 
has been an enormous increase in the 
number of fortunes and the amount in- 
volved, in the last decade the creation of 
new fortunes has become almost impos- 
sible because of high personal and corpo- 
rate income taxation. It would perhaps 
be an overstatement to say that no one 
can start from scratch and accumulate a 
large fortune today, but.the process is 
tremendously difficult. 

Although estate and inheritance taxes 
are important factors in breaking up 
existing large fortunes, they do not con- 
stitute serious obstacles to the accumula- 
tion of new fortunes. On the other hand, 
high rates of individual 
and corporate income taxa- 
tion do constitute very 
formidable barriers to such 
accumulation. A large for- 
tune usually results either 
from the saving and invest- 
ment of a large portion of 
a large individual income or 
results from a tremendous 
appreciation in the value of 
assets. Under the first 
method, a man with an in- 
dividual income of $100,- 
000 a year and no income 
taxes could save the greater 
portion of his income, in- 
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vest it, and over a period of years ac- 
cumulate a very substantial fortune. It 
is impossible for anyone to do so under 
existing rates of individual income taxa- 
tion. 


Under the second and more typical 
method of accumulating fortunes in the 
past, businessmen have started small bus- 
inesses which grew into large corpora- 
tions, and in the process made fortunes 
for the founders. Growth of small into 
large business’ must be financed by the 
accumulation and reinvestment 
business of constantly expanding corpo- 
rate earnings, which is possible only un- 
der low rates of corporate income tax. 
Therefore, if we assume a continuance of 
existing high levels of both personal and 
corporate income taxation, we must as- 
sume that there will be far fewer new 
large fortunes created in the future than 
in the past. If the future of personal 
trust business depends upon a regular 
crop of great new fortunes to replace 
those distributed, then the future of the 
trust business is indeed dark, assuming 
a continuance of the present high rates 
of individual and corporate income taxa- 
tion. 


Prospect of Relief 


HERE is reason to believe, however, 

we may experience a substantial de- 
gree of tax relief, particularly insofar as 
corporate taxes are concerned. It is be- 
coming generally recognized by econo- 
mists, businessmen and Government offi- 
cials, that our high war-time Government 
debt can only be carried if our national 
income is maintained upon a level very 
substantially in excess of peace-time lev- 
els. The national income got as low as 
40 billion dollars during the depression, 
was above 80 billion dollars in 1929, and 
is now estimated to be running at the 
rate of about 158 billion dollars a year. 
A 60 to 70 billion dollar level might be 
assumed to be a pre-war normal. Econo- 
mists are in substantial agreement that 
we shall have a tremendous burden of un- 
employment unless the national income 
can be maintained at a minimum level of 
about 120 billion dollars a year. 


It is estimated that technological im- 
provements alone result in an average an- 


in the 
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nual increase in productivity of about 
3%. With utilization of our production 
facilities equivalent to that which pre- 
vailed in the twenties, our national in- 
come should average 50% to 75% greater. 
This potential increase in the standard of 
living and in the national income, made 
possible by technological improvements, 
has not been realized in the last 15 years. 
In recent years governmental attitudes 
have not been favorable to business en- 
terprise; the public has been more inter- 
ested in finding scape-goats than in hav- 
ing our economy operate efficiently. The 
results, in terms of employment and na- 
tional well-being, have been deplorable. 
There is now much reason to believe that 
the public is beginning to realize that 
hostility to business and full employment 
do not go hand in hand. Perhaps we are 
on the threshold of a period in which the 
government atmosphere will be more fav- 
orable to business and that in such a pe- 
riod we can experience the peace-time 
increases in national income which tech- 
nical progress has made possible. 


It is likewise generally recognized that 
our present tax system acts as a powerful 
brake upon business expansion, and 
Even many 


therefore upon employment. 
left-wing economists are on record as 
favoring the complete elimination of all 


corporation income taxes. Beardsley 
Rum! and H. Christian Sonne have pre- 
pared a report for the National Planning 
Association urging the abolition of corpo- 
rate income taxes on the grounds that 
this is essential to provide full employ- 
ment for the American people. The tax 
program of the Committee for Economic 
Development favors a substantial lower- 
ing of corporate taxation. Tax policy 
recommendations of the Twin City Pro- 
gram for Post-War Taxation place major 
emphasis upon a lowering of personal in- 
come taxation. These are all straws in 
the wind indicating public recognition of 
the repressive role played by taxation in 
our national economy. Although it might 
be unduly optimistic to assume that the 
corporation income tax will be abolished 
or that there will be radical reductions in 
individual income surtax rates, there is 
sound reason to believe that substantial 
relief will be given both to corporations 
and to individual income tax payers, with 
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a view of thereby increasing employment LT 
ee 
————————— 


and the national income. In appraising 
the future market for trust service, I 
think we should take into consideration 
the probability that changes in our sys- 
tem of taxation may make it possible for 
people again to accumulate fortunes. 


Shift in Market 


SSUMING, however, that there will be 
no tax relief in the future, and, 
therefore, that there will be very few new 
large fortunes accumulated, does this 
mean that there will be less wealth need- 
ing management? It is quite probable 
that the aggregate amount of wealth in 
the country needing management will in- 
crease even though the very large for- 
tunes are drastically reduced. With our 
vastly expanded capacity for the produc- 
tion of wealth, if we are able in the post- 
war years to keep our people and our 
plants relatively as fully employed as dur- 
ing the pre-war years, our national in- 
come is bound to be substantially above 
the pre-war level, and the amount of 
wealth needing management will show a 
substantial increase. We are faced not 
with a loss of a market for trust services, 
but a shift in the character of the mar- 
ket. This shift may mean not less op- 
portunity but more. 


How will this new distribution of 
wealth affect trust institutions? There is 
distinct possibility of a very substantial 
increase in the number of moderate for- 
tunes of, say, $100,000 to $200,000, to off- 
set the decline in large fortunes. For 
example, take the instance of a man with 
a large family who was once worth well 
over $1,000,000. Some years ago he di- 
vided the greater part of his fortune 
among the members of his family and, 
as a result, my institution now has a num- 
ber of fairly sizeable trusts in lieu of the 
prospective administration of a large es- 
tate. This process is probably typical of 
what is occurring on a large scale. 


This also illustrates the present ten- 
dency for living trusts to increase at the 
expense of estates in probate. Revocable 
trusts are established to provide current 
investment management and to avoid the 
expenses of probate administration. The 
irrevocable trust performs the same role 
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and in addition may be used to split the 
family income for tax purposes and to 
eliminate assets from the grantor’s estate 
for tax purposes. Difficulties of invest- 
ment management due to the disturbed 
political, economic and financial condition 
of the world and high taxes are the two 
factors promoting growth of living trusts 
at the expense of estates in probate. 

If the general level of prosperity in this 
country continues on a relatively high 
level, some people will make money and 
accumulate estates despite high taxes. 
Thus, the acquisition of new moderate 
fortunes and the division of existing 
large fortunes may greatly increase the 
number of moderate fortunes. 


Philosophy of “Security” 


LARGE proportion of new wealth 

will probably be represented by col- 
lective or institutional funds such as pen- 
sion trusts, profit-sharing trusts, and 
other employee trusts, the custody and 
management of which is a relatively new 
and growing field of trust business. 
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An additional field for trust service for 
large trust institutions in large centers of 
population is that of supervising the in- 
vestment portfolios of small banks, small 
insurance companies, other corporations, 
and endowment funds of universities, 
hospitals and charitable organizations. 
This field develops from the increasing 
difficulties of investment and from the 
fact that today small banks have a large 
portion of their resources in securities as 
compared with the situation which ob- 
tained two decades ago. 


Modern emphasis on “security” rather 
than “enterprise” is part of the philoso- 
phy responsible for curbing the accumu- 
lation of fortunes, redistributing wealth, 
and attempting to provide public security 
for everyone from the cradle to the grave. 
If this philosophy hurts trust institutions 
in certain respects, it may help them in 
others, since it tends to make people more 
conscious of the need for trust protection. 
Trust service is based upon the idea of 
security, and the greater the importance 
the idea of security assumes in the public 
mind, the greater can be the appeal of 
trust service—if trust institutions capi- 
talize on this desire. 


By and large, we lose money on admin- 
istration of small estates and trusts. But 
with a security-conscious public and its 
corollary, a paternalistic Government, we 
can assume that if trust institutions do 
not undertake to provide trust service at 
reasonable cost for small estates and 
trusts, the Government will ultimately en- 
ter this field and, if it does so, may de- 
prive trust institutions not only of busi- 
ness they do not want, but also of busi- 
ness they do want. If trust institutions 
can adapt their services so they can ad- 
minister small estates and trusts at a 
reasonable cost to their customers, and at 
a profit to themselves, they will have no 
need to worry. 


Squaring Service and Compensation 


HIS problem is perhaps the most dif- 

ficult and fundamental of all. It is 
primarily one of controlling costs. All 
trust men are aware that the personal 
trust business, by and large, is not now 
conducted upon a reasonably profitable 
basis. A fairly recent report of the Sup- 
erintendent of Banks in the State of New 





York on this subject is eloquent testi- 
mony on this point. A study made by the 
Pennsylvania Bankers Association pre- 
sents a similar picture. It takes just as 
long to make an investment review of 
fifteen securities held in units of one 
thousand dollars each as it does to review 
fifteen securities held in blocks of ten 
thousand dollars each. It takes just as 
much time and thought to determine the 
propriety of encroachment upon principal 
in a small trust as it does in a large trust, 
and in a small trust the probabilities are 
that the encroachments will be more fre- 
quent. 


Part of the difficulty is the unsatisfac- 
tory fee schedules prevailing in many lo- 
calities. But by far the most difficult 
part is represented by the high cost of 
providing adequate service in small ac- 
counts. But not infrequently, an amount 
that is required to provide adequate com- 
pensation for the trustee is greatly in ex- 
cess of the value of the service to the ac- 
count. For example: assume that the or- 
iginal trust assets consist largely of se- 
curities that are in difficulties of one sort 
or another. It will take much more time 
of the Investment Department than if 
the account were in high-grade securi- 
ties. Assume that in this same account 
the personalities of the beneficiaries and 
their problems are such that two or three 
times as much time is required on the 
part of the administrative officers in serv- 
ing them and discussing their problems 
than would be true in a normal case. Per- 
haps a fee of two hundred dollars a year 
would be inadequate compensation for 
the trustee, yet if the income from the 
trust were only some eight hundred dol- 
lars a year, such a fee would be consider- 
ably more than the trust could reasonably 
afford. 


Staying Out of Court 


NCREASE in trustee fees should be 

made whenever circumstances justify, 
but the problem is primarily one of re- 
ducing the cost of service, and this in 
turn may require drastic changes in the 
actual duties performed by the trustee. 
In many instances it may require far- 
reaching changes in the law of the state. 
For instance, in St. Louis, we administer 
trusts under wills as well as voluntary 
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trusts without going into court at all, ex- 
cept in rare instances where a contro- 
versy develops or where it is necessary to 
construe the trust instrument. 

We manage the trust, make invest- 
ments and change investments, pay out 
income, encroach upon the principal, and 
ultimately distribute the principal, all in 
accordance with the terms of the instru- 
ment, and do so in the normal case with- 
out going into court at any time, and 
make final distribution without a court 
order or any formal procedure and do 
nothing more than hand the trust. prop- 
erty over to the proper people, take their 
receipts and close our books. 


This may be a shocking procedure to 
many trust men in states which require 
the administration of trusts to proceed 
under the supervision of the probate 
court. Our informal procedure, however, 
is very much less expensive, to the bene- 
ficiaries and to us. It is my understand- 
ing that Chicago trust institutions find a 
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similar arrangement satisfactory and in- 
expensive, and no doubt this is true in a 
number of other localities. 


Simpler Administration 


HE question of costs is less impor- 

tant and the reasons for court admin- 
istration more persuasive in probate es- 
tates than in trusts. However, the pro- 
cedures required vary materially from 
one jurisdiction to another. In some jur- 
isdictions very simple forms of adminis- 
tration are permitted, as in Texas, where 


the law permits the testator to name an 


independent executor who files the will in 
court, is issued letters testamentary, and 
proceeds to administer the estate without 
any further supervision by the court or 
without the filing of any court account- 
ings. 


The law also provides that no adminis- 
tration of an estate is required unless the 
court finds that there is a reason for the 
administration. In Illinois, an estate 
may be settled, under certain circum- 
stances, without any formal administra- 
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tion. This is permitted when all the 
beneficiaries are residents of Illinois, of 


| legal age, and request that there be no 


administration, and where a showing is 
made that all claims are paid and no taxes 
are due to the State or to the United 
States. Doubtless, some other states 
have somewhat similar provisions in their 
laws. With such informal administra- 
tion the cost will be far less. 


Court Accounting Unnecessary 


T may be argued that court super- 

vision and the requirement of court 
accountings are for the protection of 
trusts and estates. In the case of trusts, 
it is doubtful if such requirements pro- 
vide any real protection whatsoever. Isn’t 
the fact that the beneficiary of a trust 
can go into court at any time that he 
wishes, question any action of the trus- 
tee, and require’ him to account for his 
stewardship, all the protection that the 
beneficiary needs? 


In fact, aren’t court accountings and 
court approval more likely to deprive the 
beneficiary of protection than to give him 
greater protection? Unless a court ac- 
counting is to be made a “full dress” suit 
in equity, is it likely that the court will 
have before it and be in a ‘position to 
weigh and appraise all the factors affect- 
ing every action of the fiduciary, and may 
not court approval of the trustee’s ac- 
counts preclude the beneficiary from 
raising the issue subsequently? Certain- 
ly, in the case of a solvent trust institu- 
tion, the beneficiary needs no further pro- 
tection than the right to bring action 
against the trust institution and hold it 
accountable. 


In the case of a probate administration, 
there is, of course, need for some pro- 
vision to assure that creditors and people 
having an interest in the estate will be 
given proper notice and have an oppor- 
tunity to present their claims. Even here 
however, it is desirable that the proce- 
dures be as simple, informal and inexpen- 
sive as possible. 


Aids in Getting Business 


BJECTION is also made that unless 
there is a court accounting in trusts 
the trustee can never be finally dis- 





charged and relieved of possible claims 
and liability and many trust men would 
shiver in their shoes at the thought of 
closing the administration without court 
approval. This fear is largely a “bogey.” 
Here in St. Louis, experience does not in- 
dicate that there is any particular need 
to fear surcharge because we administer 
trusts without court supervision. Where 
surcharges occur it is not because the 
trustee failed to have its accounts ap- 
proved, but for some other reason. Of 
course, a trustee may go into court in St. 
Louis and ask for an approval of its ac- 
counts, but this is seldom done in the ab- 
sence of controversy, since it involves a 
suit in which all parties must be joined. 

Although fear that in the absence of 
court accounting the fiduciary’s risks 
would be increased is largely without 
foundation, it seems that the absence of 
requirements for court accounting in 
trusts is a powerful factor in increasing 
the volume of business that the fiduciary 
obtains. Probate studies made in var- 
ious parts of the country and conversa- 
tions with many trust men show that in 
many communities trust institutions ob- 
tain as little as 15% to 25% of the worth- 
while probate business. In St. Louis, 
probate studies show that trust institu- 
tions administer approximately one-half 
the dollar volume of worthwhile estates 
in the community. 


As a result, the service of trust institu- 
tions as testamentary trustee is efficient, 
prompt and inexpensive. Investment 
may be made promptly without court or- 
ders, no expensive accountings are re- 
quired, and common-sense business ad- 
ministration of trusts is not hamstrung 
by cumbersome, out-of-date legal proce- 
dures. It is true that probate adminis- 
trations are required, and that executors 
and administrators must file their ac- 
counts in court and get court orders, etc. 

A person’s decision to use or not use 
trust service, however, is generally based 
upon consideration of the service as a 
whole and upon the various factors for 
and against the use of such service. 
Therefore, the fact that trusts under will 
are not subject to the excessive costs and 
burdensome requirements that would in- 
evitably follow court jurisdiction of such 
trusts, is a powerful factor in inducing 
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people to name trust institutions not only 
as trustees, but also as executor. The 
doubtful protection of court approval is 
not worth the heavy costs imposed. 


Common Trust Fund Savings 


OMMON Trust Funds offer oppor- 
tunities for great economies in the 
investment management of small trusts. 
If, for example, a small trust is invested 
in twelve or fifteen individual invest- 
ments, these individual investments must 
be individually reviewed periodically, the 
securities segregated in the vaults, cou- 
pons clipped, called bonds presented for 
payment. From time to time there will 
be reinvestment problems. When en- 
croachment on the principal becomes 
necessary, it may be necessary to sell a 
one thousand dollar bond in order to take 
one hundred dollars from the principal, 
If there is a co-trustee involved, every in- 
vestment change will require consultation 
and personal interviews or correspon- 
dence with the co-trustee. 
On the other hand, if invested wholly in 
a Common Trust Fund, there is no need 
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of any investment review of the account, 
no problem of reinvestment or of consul- 
tation with individual co-trustees, and no 
difficulty in liquidating small amounts of 
principal. There is, of course, the initial 
expense represented in reviewing the ac- 
count prior to investment in the Common 
Fund and getting the account invested in 
the Common Fund, but once there the in- 
vestment problem disappears insofar as 
that particular trust is concerned, and 
with it the greater part of the overhead 
cost of investment service for that ac: 
count. In order to realize the economies 
which the Common Trust Fund makes 
possible, it is first necessary to get small 
trusts into the Common Fund, and this 
may prove a slow and difficult process, 
and the saving may not be realized quick- 
ly. In the long run, however, use of Com- 
mon Trust Funds should greatly reduce 
the cost of investment management in 
small trusts. 


Administrative Efficiency 


HERE still remains the administra- 

tive problem, the time that officers 
must spend in conferring or correspon- 
ing with beneficiaries, and considering 
their problems individually. This re- 
mains one of the greatest barriers to re- 
duction in the cost of providing trust ser- 
vice to small accounts. There would seem 
to be definite limitations to what may be 
accomplished by standardization of the 
distributive and administrative provi- 
sions of small trusts. 


One of the great advantages offered by 
a trust is its flexibility, with broad dis- 
cretionary powers for encroaching on 
principal for the education and proper 
maintenance of beneficiaries and to take 
care of emergencies. By and large, ad- 
ministrative discretion is perhaps more 
important in small trusts than in large 
ones, as great hardship may result in the 
small trust if there is no discretionary 
power to invade the principal. Perhaps 
the closest approach to standardization 
which would be feasible would be refusal 
on the part of the trustee to accept trusts 
with unusual and difficult administrative 
provisions or requiring final distribu- 
tion beyond a reasonable period and 
subject to remote and complicated contin- 
gencies. 
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A realistic appraisal indicates the prob- 
ability that wealth will increase in the 
medium brackets, perhaps more than 
large fortunes will diminish, and the mar- 
ket for trust service should be as great, 
and possibly greater, in the future. The 
composition of the market, however, will 
in all probability be greatly changed, and 
trust institutions must look to three prin- 
cipal fields of service: the handling of 
many more substantial, though not large, 
trusts and estates; the management and 
custody of collective funds such as pen- 
sion trusts; an enormously increased po- 
tential volume of small trust business 
which must be handled on a profitable 
basis. Unless trust institutions do this 
job for all who need it, they may expect 
Government competition to enter the 
trust field. 


Probate Court Reorganization 


Recommendations of the probate commit- 
tee of the special commission appointed by 
the Connecticut legislature to review the 
State’s judicial system were reported by 
Warren F. Cressy of Stamford, to the recent 
annual meeting of the State Bar Association. 

Mr. Cressy’s suggestion, as a member of 
the committee, was that the probate system 
be regrouped to 43 districts. There are now 
118 probate courts, 78 of which have a gross 
income of $2,000 or less. None of the new 
districts would have as many towns as are 
now comprised in the district of Hartford; 
none would have a gross income of less than 
$2,000 and only four less than $4,000. Pro- 
bate judges would be paid by the state at 
salaries ranging from $2,000 to $12,000 plus 
expenses in place of the present sys- 
tem under which income to the judges 
varies from over $37,000 in New Haven, to 
less than $50 in Bozrah. This plan was ap- 
proved by the commission, but with con- 
siderable doubt as to its reception by the 
legislature. 


The commission unanimously recommend- 
ed a constitutional amendment making the 
term of judges of probate four years. A 
majority of the commission agreed that 
probate courts should be made state courts. 
It was recommended that all judges be 
placed on a salary fixed by the legislature 
and paid by the state. It was urged that a 
new commission be appointed by the next 
legislature to study the whole question. 





THE CHASE 
NATIONAL BANK 


OF THE CITY OF NEW YORK 


STATEMENT OF CONDITION, DECEMBER 30, 1944 


RESOURCES 


Cash and Due from Banks . . . « $ 900,689,410.72 
U. S. Government Obligations, direct and fully 

guaranteed . . . . «+  2,899,834,061.16 
State and Municipal Senuiiies eae den one aah Sa A 108,605,889.49 
Other Securities . . sik la 135,574,896.74 
Loans, Discounts and Saute’ Acceptances . « « «  1,041,046,484.23 
pyne Imeerest Recetwable . . . =. 1 1 ts et 11,470,847.95 
Mortgages . . . a a a 6,566,439.66 
Customers’ Acceptance Liability . ae. ae a ee 6,656,246.61 
Stock of Federal Reserve Bank . . . . .... 7,050,000.00 
le ESS eee 34,941,796.76 
ee 3 gw & ee Re A abla 3,983,963.07 
ow ow a wok a eee eee 3,583,919.27 


$5,160,003,955.66 


LIABILITIES 
Capital Funds: 
Capital Stock . . . . . . ~. $111,000,000.00 
Surplus . . . 2. « «~~ 124,000,000.00 
Undivided Profies : a Se. ae ee 49,800,385.68 
$ 284,800,385.68 
Dividend Payable February 11,1945. . . . .. . 5,180,000.00 
Reserve for Contingencies. . . . . . « 2 « « 11,338,137.44 
Reserve for Taxes, Interest, etc. .-. . . . «© « « 11,240,827.64 
Deposits. . . a a ee ee ee 
Acceptances Outstanding ~ « » « § MSGS 
Less Amount in Portfolio. . . 4,315,828.12 7,248,084.15 


Liability as Endorser on Acceptances and Foreign 
Pe 6k 4 ee wee ke ROR ee ee 124,332.72 
i as: se oe el ee Oe ee 4,852,930.10 


$5,160,003,955.66 
United States Government and other securities carried at $1,265,557,440.00 are pledged 


to secure U. S. Government War Loan Deposits of $1,094,886,463.41 and other public 
funds and trust deposits, and for other purposes as required or permitted by law. 


Member Federal Deposit Insurance Corporation 
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Statement of Condition, December 30, 1944 











RESOURCES 


Cash and Due from Banks $ 502,196,051.50 
United States Government Obligations, 

Direct and Fully Guaranteed 1,638,809,259.06 
Odeer Tomiie anid Securities... wooo ccctecs cecscccccces 55,938,824.93 
Loans and Discounts 401,391,526.48 
Stock in Federal Reserve Bank en re 3,600,000.00 
Customers’ Liability on Acceptances. ... ............... 743,038.28 
Income Accrued but Not Collected 6,042, 339.50 
Banking House 11,100,000.00 


$2,619,821 ,039.75 








Deposits $2,447,740,085.79 
Acceptances 765,474.98 
Reserve for Taxes, Interest and Expenses................. 13,488,484.35 
Reserve for Contingencies 18,109,934.35 
Income Collected but Not Earned 247,880.55 
Capital Stock 60,000,000.00 
Surplus 60,000,000.00 
Undivided Profits 19,469, 179.73 

$2,619,821 ,039.75 





United States Government obligations and other securities carried at 
$671,480,074.87 are pledged to secure public and trust deposits and for 
other purposes as required or permitted by law 





Member Federal Deposit Insurance Corporation 











TRUST BUSINESS CAN BE PROFITABLE 


A Summation of Successful Managerial Practices 


JAMES C. SHELOR 
Senior Trust Officer, Trust Company of Georgia, Atlanta 


FEW years ago trust officers in 

several southern cities undertook 
to find out the source of their active 
accounts having sub-standard fee ar- 
rangements. The answer is quite 
interesting as so many of these ac- 
counts originated from :— 


(a) Bank Directors 

(b) Bank Presidents and Senior 
Officers 

(c) Competition with out-of-state 
trust institutions. 


As to the last group, in May 1943 
the Banking Department of the State 
of New York issued a most complete 
report based upon its lengthy studies 
of Trust Department operations, one 
of which showed the trend in accep- 
tance of business at less than statu- 
tory rates. While the trend was quite 
favorable in the years 1939-1941, 
where only 26% of voluntary trusts 
were taken at sub-standard rates, the 
story of the years between 1927 and 
1938 is of considerable interest. In 
the 1927-1930 period 60% were at 
sub-standard rates; 1931-1934 show- 
ed 48%; while inthe _.:- 
1935-1938 period it 
reached a low of 31%. 


While these lowered rates 
may not have represented 
the loss of substantial fees 
to the New York institu- 
tions, I dare say they were 
felt by trust institutions 
throughout the nation as 
they sought business from 
their local citizens. Many 
people still like to pay a lo- 
cal trustee only the fee that 
is being charged in the 
world’s financial centers, 


JAMES C. SHELOR 


causing a lowering of fee standards all 
over America. 


Inimical Pricing Competition 


AMES E. SHELTON, Chairman Exe- 

cutive Committee, Security-First Na- 
tional Bank of Los Angeles, recently had 
this to say about price competition :* 


“One of the strange anomalies in recent 
years has been that in this effort to run 
a sound and profitable trust department 
we have had competition in our own ter- 
ritory from eastern trust departments 
based in part upon a lower schedule of 
trust charges. At the same time, many 
of our eastern friends have told us that 
their trust charges were too low and that 
much of their trust business was not 
handled on a profitable basis. 

“Usually, competition on a price basis 
comes from those new in a particular 
field whose inexperience and need for 
business seems to them to require such 
an appeal, at least until a certain volume 
of business is secured. Strangely enough, 
in the trust field this type of competition 
has frequently come from the long- 
established, highly esteemed, and well- 
staffed trust companies having a large 
volume of trust business.” 


This problem is still with us in spite of 
the definite policy of the Trust Division 
set forth in April 1940 in 

these clear terms: “In soli- 

citing personal trust busi- 

ness from customers in the 

area of a trust association 

other than that in which it 

maintains its head office, a 

trust institution should not 

quote fees lower than those 

prevailing in the area in 

which it solicits the busi- 

ness.” It was also empha- 

sized that in qualifying as 


*In address at A. B. A. Mid- 
Continent Trust Conference, Chi- 
eago, Sept. 1944. 
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executor or trustee under a Will in an- 
other state—“‘its compensation should not 
be less than that allowed in the jurisdic- 
tion where it qualifies.” 


Evidently this problem is to plague us 
again if Mr. Shelton’s experiences can be 
regarded as typical. This is unfortunate 
because the inevitable result is to lower 
all fees to a losing level at a time when 
increases can be justified in most juris- 
dictions. 


A Policy for Presidents 


ANK directors and large stockholders 

may feel justified in insisting that 
trust services be furnished them at less 
than standard rates, but they should be 
the ones most interested in maintaining 
a basis that is profitable. The president 
of a trust institution should be able, very 
easily, to sell this idea to his directors and 
stockholders. Can bank directors and 
presidents insist with good grace that the 
public pay standard rates and special 
compensation for extraordinary duties, if 
they are demanding and receiving pre- 
ferential treatment themselves? 


Bank presidents too often fail to real- 
ize that trust fees once set are almost im- 
possible to change; they are schooled in 
the habit of quoting rates on loans which 
can often be adjusted at an early date 
where the banking relationship, if un- 
profitable, can usually be terminated by 
a demand for payment in full. But pity 
the poor president should he endeavor to 
terminate a long term testamentary trust 
because the life beneficiary would not 
agree to an increased fee. Of course, his 





We believe that our Estate Planning 
Service can be of great assistance to men 
and women who wish to give their heirs 
the greatest possible protection. 
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or our inability to do so may be the re- 
sult of the failure of trust men to secure 
appropriate fee arrangements or legisla- 
tion that permits added charges for in- 
creased duties. 


A president can be of material aid in 
putting his trust department on a paying 
basis by doing no more than refusing to 
allow his commercial officers to make the 
departments a “dumping ground” for 
free services for the benefit of corre- 
spondent banks. A study would, I am 


- gure, reveal that a substantial volume of 


this type of free work is still forced upon 
trust departments without reimburse- 
ment from the banking department. 


Where Responsibility Lies 


HE trust officer has not been with- 

out fault as he frequently wants busi- 
ness or friends for his department so bad- 
ly, that he quotes a fee lower than a 
“living wage.” If, however, the senior 
officials of the institution had set the 
proper example this could not happen be- 
cause the trust officer is at all times sub- 
ject to their supervision. 

There are other causes of an unprofit- 
able trust department than substandard 
compensation: trust officers not alert to 
modern operational methods, antiquated 
procedures for review and management 
of securities, lack of a sense of public re- 
lations, and bank presidents and trust of- 
ficers who are not “new business mind- 
ed,” who think it unworthy of their call- 
ing to seek out desirable customers. These 
may be regarded by some as only isolated 
instances; if they are exceptional then 
knowledge of them will, it is hoped, pre- 
vent their becoming general. 


That the president of a trust institu- 
tion has a definite duty toward his trust 
department and one that many presidents 
have ignored, was positively stated by 
Percy Madeira, President of the Land 
Title Bank and Trust Co. of Philadel- 
phia.* Any one or more of the eleven 
major examples he cited could easily ex- 
plain why some departments are not now 
profitable and would never become so. I 
urge you to read them and show them to 
your president. 


*In address at 1944 Mid-Winter Trust Confer- 
ence; Feb. Trusts and Estates, p. 144. 





Specific Jobs for Management 


HILE quite frank and critical of 

the shortcomings of some presi- 
dents, Mr. Madeira mentioned 16 con- 
structive steps that a trust-minded presi- 
dent could easily take in behalf of his 
department—several are so important as 
to justify repetition: 


1. See that the Trust Department has 
competent officers and an adequate 
statistical staff. 

. Provide an adequate advertising bud- 
get. 

. See that compensation paid trust de- 
partment officers is comparable to that 
paid to the officers in other branches 
of the company regardless of the pres- 
ent profits of the Department. 

. See that an Acceptance Committee is 
created in the Trust Department to 
whom all new business is referred and 
whose officers are the only ones au- 
thorized to quote trust fees. 

. Suggest to officers in the Commercial 
Department that they quote no fees 
for trust services, and under no cir- 
cumstances undertake to get trust bus- 
iness at a very low rate in order to se- 
cure a commercial account. The latter 
may be temporary, but the low priced 
trust business may remain on the 
books for years. 

. Bear in mind that the Trust Depart- 
ment is a feeder for other activities of 
the bank. 

. Cooperate with other competing trust 
companies to prevent quoting of cut 
rates, which have cost trust companies 
a great deal of money. 

. Work with the presidents of other 
trust companies for legislation which 
will give better services to the estate 
beneficiaries and perhaps additional in- 
come to the trust company. 


Sources of Increased Gross Income 


RUST men themselves should seek 

new sources of gross income from 
new accounts, and from proper allocation 
to the trust department of certain earn- 
ings such as earnings on sums deposited 
with the banking department, and on the 
institution’s capital allocated to the de- 
partment. Both of these items are dis- 
cussed fully in the Guide to Trust Fees 
(1944 edition). While a decrease in ex- 
penses is always a proper subject for dis- 
cussion, substantial reductions need not 
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be expected as quality service is para- 
mount and must be maintained. 

Another source of income is the elim- 
ination of many free services rendered by 
the paid professional staffs of trust de- 
partments to accounts, where the em- 
ployment of outside professional help, 
such as attorneys and accountants, is jus- 
tified at the expense of the account for 
which the service is rendered. 

There may have been a time when a 
trust institution, to justify its selection, 
had to do all things, including legal and 
tax work, for the one lawful fee allowed 
it. That day has passed—no estate should 
be administered without the services of 
an attorney; many also require the ad- 
vice of an accountant. To me, the trust 
institution’s services cover so many other 
important matters, that it shouldn’t be 
difficult to sell the prospect on the desir- 
ability of expert advice at the expense of 
the account. Fees to executors and trus- 
tees were never intended to cover any- 
thing other than the business advice, 
group judgment and financial responsi- 
bility that only a trust institution can 
offer the American people. 


Three Fountains of Income 


RIED and tested sources of new busi- 

ness and, therefore, of gross income 
are the three important groups—lawyers, 
insurance men and accountants. 

The lawyer and the trust man are not 
the competitors that so many lawyers and 
trust men like to imagine. Trust institu- 
tions are foolish to endeavor to practice 
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law or even try to narrow the accepted 
definitions of “legal work.” Some, I fear, 
would assume the added work and respon- 
sibilities rather than employ an outside 
attorney at the estate’s expense. This 
policy, wherever followed, increases the 
expense of doing business and more im- 
portant, tends to create a desire in the 
practicing attorney to “steer” his client 
away from that institution. Certainly, no 
lawyer can be as responsible a fiduciary 
as a trust institution—it’s easy to tell 
that story to the public. 
yer can, however, assist a trust institu- 
tion in the doing of a good job. 


The lawyer and the trust man, working 
together, can put many dollars of gross 
income on the books, though to do so both 
may have to change some very old habits. 
In the cities where difficulties have arisen 
(and Atlanta had her share back in 1934) 
both parties have been at fault—success- 
ful results have been achieved only where 
both sides were reasonable. I believe the 
public is better served where there is a 
community of interest. 


Life underwriters and accountants 
represent groups whose support can also 
provide substantial earnings each year. 
Most of them will help if they are given 
cordial treatment. We trust men must re- 
member that the public still recalls the 
Banking Holiday and regards us in the 
same light as our fellow loan officers. We 
must continue to sell confidence in our in- 
stitutions to the three professional 


groups in whom the American people con- . 


fide just as freely as or possibly more so 
than they do in us. 
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Seven Steps to Profitable Operation 


ROSS income cannot always be 

translated into net income, but too 
many trust departments do operate pro- 
fitably for anyone to say “It can’t be 
done.” There are certain recognized 
standards for determining proper depart- 
mental items of income and expense. Poor 
or disinterested management cannot use 
those tools wisely, but alert trust officers 
and cooperative presidents can, together, 
produce the desired results if they will 
put into effect and enforce certain plans: 


1. Strengthen the rate structure 


(a) Eliminate preferred rates to di- 
rectors and officers, 


(b) Secure the president’s agreement 
to forego special rates for “good 
customers of the banking depart- 
ment.” Have the banking depart- 
ment reimburse the trust depart- 
ment for cost of services rendered 
in its behalf, 


Eliminate a division of fees with 
a co-fiduciary, 


Know the costs—eliminate the old 
style fixed or permanent fee basis 
on living trusts and agencies and 
substitute one that can be adjust- 
ed from time to time, 


(e) Adjust sub-standard rates in pres- 
ent accounts by renegotiation, 


(f) Secure adequate fees on executor- 
ships and trusts under Wills. 


. Study and use the recommendations of 
the Trust Division’s Committee on 
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Operations, (Dec. 1941 and June 1942 
Trust Bulletin, and Nov. 1941 Trusts 
and Estates 529). 


. Improve relationships with lawyers, 
life underwriters and accountants, be- 
cause they “can open many doors for 
you that otherwise you could not en- 
ter.” 

. Use the suggestions in the Guide to 
Trust Fees, 1944 edition, as a basis for 
determining departmental gross earn- 
ings, expenses and net income. 


. Establish a Common Trust Fund 
where present or potential volume war- 
rants. 


. Interest president and directors and 
fellow officers in the development of 
the trust department. 

. Get satisfied customers to furnish 
leads for new accounts. 


Wider Application of Trust Service 


RUST business will not continue in 

exactly the manner we have known it 
during the past 15 years, but the idea of 
private property is still so strongly en- 
trenched in the American people that our 
work of conservation will continue to be 
highly important. To keep it so, and to 
maintain the system of free enterprise 
that has produced our national prosper- 
ity, we must be ever alert and active 
against too hasty or ill-informed modifi- 
cations that might destroy it. While our 
methods of doing business may change 
over the years, the basic principles and 
public needs remain and, in fact, will be 
more extensively applied. Our work may 
be hard. Like Eric Johnston, I believe in 
an “America Unlimited” for those who 
are willing to help make it possible. 


In my opinion the difference between 
a profitable and an unprofitable trust de- 
partment is—the president of the institu- 
tion. If men like Percy Madeira could 
talk to groups of bank presidents in every 
state in the Union I feel sure they would 
become better acquainted with their du- 
ties and responsibilities toward their 
trust departments and help make them 
profitable, or else decide to abandon the 
field of trust work to others more capable 
and enterprising in their communities. 
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Trust for Arbitration Program 


Policies of life insurance purchased twen- 
ty years ago have resulted in the creation, 
in the New York Community Trust, of a 
fund of $54,784, to be used, preferentially, 
in furtherance of commercial arbitration. 


Two decades ago various members of the 
Chamber of Commerce of the State of New 
York purchased insurance policies on the 
life of Charles L. Bernheimer who since 
1911 had been chairman of the Chamber’s 
Committee on Arbitration. The policies 
were lodged in the Chase National Bank and 
the Title Guarantee and Trust Company of 
New York, and trust agreements with those 
institutions provided that, on the death of 
Mr. Bernheimer, the proceeds of the policies 
should constitute a fund in the Community 
Trust which might give continuing support 
to the arbitration program of the Chamber. 


Mr. Bernheimer died on July 1 at the age: 
of 79 and the fund memorializing his work 
in arbitration is already under administra- 
tion, 


Outstanding 


IN MINNESOTA 


Institutions seeking an ancillary 
service of established prestige in 


Minnesota are invited to select 


FIRST TRUST 
COMPANY 
of Saint Paul 


STATE BANK 


FIRST NATIONAL BANK BUILDING 
SAINT PAUL MINNESOTA 





DIRECTORS 


EDWIN M. ALLEN 
Chairman, Mathieson 
Alkali Works, Inc. 

EDWIN J. BEINECKE 
Chairman, The Sperry & 
Hutchinson Co. 


EDGAR S. BLOOM 


President, Atlantic, Gulf and 


West Indies Steamship Lines 


LOU R. CRANDALL 
President, George A. 
Fuller Company 

CHARLES A. DANA 
President, Spicer 
Manufacturing Corp. 

HORACE C. FLANIGAN 
Vice-President 


JOHN M. FRANKLIN 
New York City 


CHARLES FROEB 
Chairman, Lincoln 
Savings Bank 

PAOLINO GERLI 
President, 


E. Gerli & Co., Inc. 


HARVEY D. GIBSON 
President 


JOHN L. JOHNSTON 
President, 
Lambert Company 


OSWALD L. JOHNSTON 
Simpson Thacher & 
Bartlett 


CHARLES L. JONES 
The Charles L. Jones 
Company 


SAMUEL McROBERTS 
New York City 


JOHN T. MADDEN 
President, Emigrant 
Industrial Savings Bank 


JOHN P. MAGUIRE 
President, John P. 
Maguire & Co., Inc. 

C. R. PALMER 


President, Cluett, 
Peabody & Co., Ince. 


GEORGE J. PATTERSON 
President, Scranton & 
Lehigh Coal Co. 

HAROLD C. RICHARD 
Chairman, General 


TRUSTS and ESTATES—January 1945 


MANUFACTURERS 
TRUST COMPANY 


Condensed Statement of Condition as at close of business 


December 31, 1944. 


RESOURCES 
Cash and Due from Banks 


U. S. Government Securities .... 
U.S. Government Insured F. H. A. 
Mortgages. . 2... 
State and Municipal Bonds 
Stock of Federal Reserve Bank. .... 
ee. a a ee 
Loans, Bills Purchased and 
Bankers’ Acceptances . 
INR 6. 6. 6° 5-0 & 6p 3/0. 
Banking Houses ........ 
Other Real Estate Equities . . 
Customers’ Liability for Acceptances. . 
Accrued Interest and Other Resources . 


$ 445,668,127.31 
- 1,205,104,025.83 


5,142,007.22 
19,941,305.85 
2,220,300.00 
21,606,252.39 


367,338,388.54 
13,304,092.86 
11,771,030.67 
633,361.99 
2,954,175.03 
4,615,019.49 


$2,100,298,087.18 


LIABILITIES 


Preferred Stock... . . $ 8,009,920.00 
Common Stock ..... 32,998,440.00 
Surplus. ... 33,000,000.00 
Undivided Profits. ... 19,604,009.64 93,612,369.64 


Reserves for Contingencies, Taxes, 

Unearned Discount, ete. ...... 
Dividend on Common Stock 

(Payable Jan. 2, 1945) ....... 
Dividend on Preferred Stock 

(Payable Jan. 15, 1945)....... 
Outstanding Acceptances ........ 


Liability as Endorser on Acceptances 
ee eee ee 240,764.82 


BOOGIE 5.5 = 6 0 0: 660-0 «0:60 6. 6:0 eee 
$2,100,298,087.18 


10,598,757.96 
824,959.50 


200,248.00 
3,438,845.06 


United States Government securities carried at $330,979,884.29 are pledged to 
secure U. S. Government War Loan Deposits of $300,866,523.95 and other public 
funds and trust deposits, and for other purposes as required or permitted by law. 
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TOMORROW’S SMALLER ESTATES 


Forecast of Wider Service to Public and Veterans 


GILBERT T. STEPHENSON 
Director, Trust Research Dept., Graduate School of Banking 


N January 1945, while we still are 

in the midst of the all-out war ef- 
fort, with Germany yet to be defeated 
and, after that, Japan, coming events 
in the trust field already are casting 
their shadows before. Fortunate in- 
deed we shall be if we interpret 
aright the meaning of these shadows. 

One of the things foreshadowed 
with a fair measure of assurance is 
that after the present war and, to 
some extent, even during the remain- 
der of the war period, trust institu- 
tions will be called upon and will be 
expected to accept and to administer 
a large number of veterans’ guardian- 
ships—several times more than they 
were called upon to administer after 
the First World War. 


Guardians for Veterans 


T will be recalled that at the 1944 an- 
nual meeting of the Trust Division of 
the American Bankers Association in 
Chicago, Edward E. Odom, Solicitor of 
the Veterans Administration in Washing- 
ton, declared that in 1926 the Administra- 
tion laid down the principle, to which it 
has adhered ever since, that financial in- 
stitutions are preferred as 
guardians, conservators, 
and trustees of estates of 
veterans.. At the same 
meeting, the Trust Divi- 
sion’s Committee on Veter- 
ans’ Affairs reported that 
the general opinion at the 
present time seems to be 
that trust institutions 
should accept such appoint- 
ments as tendered.? 
Previously, in May 1944, 


1. Trusts and Estates, October 
1944, p. 377. 

2. Trust Bulletin, October 1944, 
p. 16. 


GILBERT T. STEPHENSON 


Harry A. Millard, a trust officer of the 
Bankers Trust Company of Detroit, had 
described in detail, in an article in Trusts 
and Estates (p. 471), the profitable and 
economical administration of veterans’ 
guardianships by his institution. It is 
known that the Bankers Trust Company 
of Detroit, and a few trust institutions in 
other parts of the country are specializ- 
ing in the handling of these accounts and 
are finding them to be reasonably profit- 
able. But, even though they were not 
profitable, trust institutions would be jus- 
tified in handling them as a matter of 
public relations and of needed trust ser- 
vice. 


Preparing for Smaller Estates 


NOTHER thing being foreshadowed 
with almost as much assurance is 
that at the end of the present war and 
throughout one full generation that fol- 
lows the war, if not longer, the average 
size of estates offered. trust institutions 
for settlement as executor or as adminis- 
trator will be much smaller than they are 
at present. Even now they are surpris- 
ingly small. A fairly large cross section 
of estates recently passing through the 
probate courts in different parts of the 
country shows that over one-half of these 
estates were $5,000 or un- 
der; over four-fifths of 
them, $10,000 or under; and 
over nine-tenths of them, 
$25,000 or under.* If es- 
tates have been this small 
during the pre-war period, 
in all probability they will 
be a great deal smaller from 
now on to the end of our 

lifetime. 
Trust institutions, sens- 
ing the almost certainty of 
estates being smaller, al- 


3. Trust Bulletin, Dec. 1944, p. 
25. 
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ready are taking definite steps to meet 
the situation. In March 1944 the Secur- 
ity-First National Bank of Los Angeles 
established a Small Estates Division in 
its personal trust department, adopted 
the slogan “If you have $1,000, you have 
an estate,” and began advertising for and 
soliciting estates of $25,000 and under.* 
In November the Security Trust -Com- 
pany, Wilmington, Delaware, began ad- 
vertising for and soliciting appointments 
to settle estates as small as $1,000. Other 
trust institutions are known to be taking 
a hospitable attitude toward small es- 
tates. 

The Small Estates Division of the Se- 
curity-First National Bank of Los Ange- 
les has caught the imagination of the 
trustmen of the country, in much the 
same way as the Personal Loan Depart- 
ment of banks caught the imagination of 
bankers a few years ago. It is not at all 
unlikely that the acceptance of small es- 
tates in the trust department and the 


4: Trusts and Estates, September 1944, p. 227. 
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making of small personal loans in the 
banking department may have a deep and 
abiding effect upon the whole banking 
structure of the United States, in the way 
of making both banking and trust busi- 
ness still more popular and the use of 
their services more general. 


Resultant Smaller Trusts 


THIRD thing, naturally following 

the second, which we may anticipate 

is that during the post-war period trusts 
will be a great deal smaller than they are 
at the present time. If the estates are 
smaller, then, of course, trusts, which are 
parts of estates, will be smaller too. Even 
now personal trusts are surprisingly 
small. They are small in the large metro- 
politan institutions as well as in the 
small institutions. The Superintendent 
of Banks of New York has reported that 
in 1941 in 15 of the largest New York 
City trust institutions, 38.3% of the 
trusts under will and 28.6% of the living 
trusts were $25,000 or under. For the 
country as a whole in trust institutions of 
all sizes, it was found that in 1941-42, on 
the basis of 153,646 personal trust ac- 
counts, 48.81% were paying the benefici- 
aries less than $750 a year or $62.50 a 
month.® In other words, in nearly one- 
half of these 150,000 trusts the benefici- 
aries were receiving less than the wages 
of unskilled laborers at the present time. 
Trust institutions, realizing that after 
the war the great bulk of their personal 
trusts probably will be smaller even than 
they are now, are getting ready to handle 
these small trusts economically to the 
beneficiaries and profitably to themselves. 
For one thing they are getting ready to 
do so by establishing common trust funds 
by means of which they can handle small 
trusts proportionately as economically 
and profitably as they have been able to 
handle large trusts. Already 23 states 
have statutes or judicial decisions author- 
izing the establishment of common trust 
funds. Already 33 common trust funds 
in 12 states are known to be in existence 
and others are known to be in contempla- 
tion. The fifteen years of successful ex- 
perience in this country in the handling 
of common trust funds offer not a little 


5. Trust Bulletin, October 1944, p. 27 at pp. 35- 
36. 





assurance that the collective investment 
of the funds of small trusts will go a long 
way toward bringing trust service within 
the reach of persons of small means— 
thus adding still further to the populari- 
zation of trust business and widespread 
use of trust service. 


Wider Discretion over Investment 
and Income 


FOURTH and final thing being fore- 

shadowed is that during the post-war 
period trust institutions as trustees will 
be clothed with much broader discretion- 
ary powers than they ever have. had be- 
fore. This will be so because people who 
create trusts, whether during their life- 
time or under their wills, will feel their 
utter inability, due to the uncertainties 
of the future, intelligently or prudently 
to give their trustees definite instructions 
as to what to do or what not to do. They 
will be inclined to tell their trustees to do 
what they (the trustees) think best to do 
under the circumstances. 

This tendency to broaden the powers 
of trustees is already manifest in the 
very large proportion of cases in which 
wills and trust agreements drawn in 
states, such as New York and Pennsyl- 
vania, which still have statutory legal 
lists, give trustees power to go outside 
the legal lists and to invest as their own 
judgment dictates. It has been estimated 
that in New York City and Philadelphia 
about three-fourths of the instruments 
naming trust institutions give the trustee 
broad investment powers. 

The same tendency toward broad pow- 
ers is manifest also in the increasing 
number of wills and trust agreements in 
which the trustee is authorized to pay 
over or apply principal, in addition to in- 
come, to meet the needs of the benefici- 
aries, and otherwise to exercise powers 
of distribution proportionately as broad 
as those of investments. 


Suggested Action on Guardianships 


F these four coming events in the trust 

field even now are being foreshadowed 
with fidelity, then the question is: What 
can we do about it? How can we prepare 
best to deal with these coming events? 

As to veterans’ guardianships, the 
trust institutions in each community 
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should get together with one another and 
with the local representative of the Vet- 
erans Administration and come to a com- 
mon understanding as to the acceptance 
and handling of these accounts. The con- 
cluding paragraphs of Mr. Millard’s arti- 
cle are worth repeating: 


It would seem that trust institutions 
can perform no finer service to their com- 
munity, particularly where a regional of- 
fice of the Veterans Administration is lo- 
cated, than to consider the acceptance of 
such accounts. We believe an under- 
standing may be had with the Chief At- 
torney to concentrate the appointments in 
one or two of the institutions in that com- 
munity, selecting those which are 
equipped to handle the accounts efficient- 
ly, and to cooperate with the trust insti- 
tution and the Probate Court to the end 
that the trust institution may accept the 
appointments without regard o the size 
of the account or peculiarities of the 
ward. It would also seem that if the 
trust institutions fail to provide adequate 
facilities for servicing these accounts, the 
Veterans Administration may, because of 
the probable number of guardianships 
which will become operative in the near 
future, be required to provide for hand- 
ling such matters through other or new 
agencies, possibly leading to socialized 
trust services. 

We believe, however, that if appoint- 
ments are accepted in volume the cost of 
administering the individual accounts can 
be reduced to such a point that the trust 
institution can be adequately compen- 
sated for its sevices, and these accounts 
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can be productive of other business while 
at the same time the trust institution per- 
forms a valuable service to the commun- 
ity and the country. 


Proper Legislation for Small Accounts 


S to the settling of small estates, we 
should take advantage of the fact 
that in 1945, 44 of the 48 states have 
regular sessions of their legislatures to 
obtain much needed legislation with re- 
spect to the settlement of small estates. 


Very small intestate estates composed of 


bank deposits, wages, building and loan 
and savings and loan shares should be 
settled and distributed promptly without 
going through the probate court and 
without the appointment of an adminis- 
trator. Statutory provision should be 
made for the summary settlement by an 
executor or administrator, under the 
supervision of the probate court, of an- 
other group of estates, larger than those 
in the first group but still regarded as 
small estates by present day standards.® 

As to the administration of small 
trusts, efforts should be made in many of 
the remaining 26 states, including the 
District of Columbia, to obtain enabling 
legislation for common trust funds. This 
would not mean necessarily that a great 
many new funds would be established 
during this wartime period. But it would 
mean that any trust institution that 
wanted to establish one would have the 
right to do so and in that trust institution 
at any rate it would give its small trusts 
the same investment advantages large 
trusts already have. 


6. See Trust Bulletin, December 1944, p. 25. 
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Concentration and Progress 


S to the grant of broader discretionary 
investment and distribution powers 
to trustees to enable them to serve the 
unpredictable needs of the beneficiaries 
during the post-war generation, the 
movement to adopt the Prudent-Man Rule 
for trust investment should be acceler- 
ated. In 1943 three more states—Cali- 
fornia, Delaware, and Minnesota—adopt- 
ed this Rule by statute; in 1945 many of 
the remaining states should do so. Trust 
beneficiaries generally should be given 
the advantages of investment of their 
funds under this Rule which has been in 
force in some states for well over 100 
years and has worked well. 


If, during the year 1945, the trust in- 
stitutions of the United States will con- 
centrate their attention and efforts upon 
these four things, then it is thought they 
will make real progress toward meeting 
and coping successfully with post-war 
conditions in the trust field. 


Settling Small Estates 


The second in Gilbert Stephenson’s new 
series of Studies in Trust Business, appear- 
ing in December Trust Bulletin, deals with 
the handling of small estates. He discusses 
the steps which have been taken in the 
Anglo-American world to solve problems 
incident to the profitable and economical 
settlement of small estates. 


0. 


Guardian Must File Bond 


An opinion rendered by counsel to the 
Michigan Bankers Association holds that 
a trust company is required to file a bond 
when acting as guardian under the Veter- 
ans Act, there being no room for interpret- 
ing the relevant statutes as exempting a 
corporate fiduciary from the requirement. 


0. 


MacNeill Becomes Editor 


Earl S. MacNeill, trust officer, The Con- 
tinental Bank & Trust Company of New 
York, has been named editor of the trust 
development section of the Financial Ad- 
vertisers Association Bulletin. 








THE THREE HORSEMEN OF EROSION 


Obsolence and Money Changes as Important as Taxes 


GEORGE E. LEIGHTON 
Asst. Vice President, Fiduciary Trust Company of New York 


HE way of wealth is hard—that 

is the verdict of history ever 
since the first man, abler or luckier 
than his fellows, somehow managed 
to acquire more than he could con- 
sume, and became the owner of a 
surplus. 


Long before the Christian era the 
tax collector was demanding a share 
of the individual’s wealth, the king 
was debasing the coinage, and men 
who were cleverer than their fellows 
were devising new ways of producing 
or selling more and better goods at 
lower costs. 


These and other factors. affecting 
wealth are always recurring. The only 
difference is that, from generation to gen- 
eration and from era to era, they vary in 
their form, their sequence and their im- 
pact. In recent years the impact of high- 
er and more numerous taxes has received 
an increasing share of attention from 
those who are trying to hold their prop- 
erty together, and from trustees and oth- 
ers whose business it is to help them. 


It is not our purpose to belittle the im- 
portance of the tax factor in the problem 
of conserving wealth; still less to sug- 
gest that nothing can be done about it. 
Indeed, the tax laws themselves, parti- 
cularly those relating to the passing of 
property to heirs or beneficiaries, permit 
a choice between a number of methods. 

Many persons are studying these al- 
ternatives in connection with their es- 
tates, trusts and current income and are 
adopting the method which appears most 
practicable and economical. And those 
with large estates are not the only ones 
who are effecting these economies, for the 
higher the tax rate or lower the base, the 
wider the circle of men and women for 
whom such a study becomes worth while. 


Over-Concentration on Taxes 


UT taxes are not the entire problem; 

they are only one of its many aspects. 
Suppose, for instance, that present-day 
direct taxes on income and principal were 
to be abolished. That would not by any 
means eliminate the property owner’s 
problem of keeping what he has. It would 
merely restore wealth to the position in 
relation to taxation which it enjdyed a 
generation or more ago. The history of 
many estates which long antedate present . 
direct taxes shows that, without any 
drain whatever from such taxation, very 
large shrinkages occurred. 


Again, many of those who refused to 
shift from holdings which had probably 
seen their best day because they would 
have had to pay a heavy tax have lived to 
find that shrinkages occurred far in ex- 
cess of the taxes which would have been 
paid in the course of revising their hold- 
ings. 


Any many who took refuge in tax-ex- 
empt bonds have learned that an oversen- 
sitive tax nerve, leading them to concen- 
trate too long and too heavily on one type 
of investment, can make them highly vul- 
nerable to changes in interest rates and 
to the purchasing power of the dollar. 

To profit from such past experience, 
therefore, taxation must be viewed in its 
proper perspective as only one—though a 
very important one—of the many social, 
technical and other forces which are con- 
stantly operating in our economic and 
private life. The problem consists not of 
any one of these forces alone, but of all 
of them taken together. 


Obsolence, Invention and Fashions 


OR example, from the very beginning 
of the industrial era invention has 
been creating new values and, in turn, ob- 
solescence has been eroding old values. 
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The present generation, wittingly or not, 
has witnessed part of a long, constant 
procession of well established industries 
on their way out, and of new industries 
coming to the fore under the spur of mar- 
ket and scientific research. 


Men are still living who lost money in 
the wagon business and made it back in 
the motor industry. Everyone knows 
what has happened to many of the invest- 
ments which at the turn of the century 
were considered of the highest quality. 


Under our very eyes, accelerated by the. 


war, a new giant, aviation, has mush- 
roomed forth, changing age-old concep- 
tions of world trade and international re- 
lationships. 


At the same time the test tube has 
created sources of synthetic competitors 
for natural raw materials, while new dis- 
coveries in physics, medicine and other 
scientific fields have opened up a whole 
new economic frontier. Today the re- 
search laboratory is accomplishing in 
months tasks which formerly took years. 
And the forces behind these developments 
will continue to operate. 


Changes in Money Values 


GAIN, in the short history of the 
United States we have experienced 
the inflation of the Revolutionary War 
period, the greenback era following the 
Civil War, and the recent inflationary 
fears born of abandonment of the gold 
standard, the adoption of managed cur- 
rencies, a fantastic increase in public 
debt, continued deficit financing and simi- 
lar developments affecting both the in- 
vestor’s securities and the consumer’s 
loaf of bread. We have, in fact, expe- 
rienced many periods of prosperity and 
depression, each accompanied by changes 
in the purchasing power of money and in 
living standards. Each of these expe- 
riences had had a direct bearing, some- 
times temporary, sometimes permanent, 
on the conservation of wealth. These 
forces and cycles, too, will doubtless con- 
tinue to operate. 

Such forces are certainly as definite 
as those of taxes. But where the tax ex- 
pert can take pencil and paper and figure 
out mathematically and concretely what 
can be saved by this or that plan, no such 
tangible demonstration can be made in 
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advance as to the effect of such factors 
as obsolescence and invention and the 
ever changing value of money. Yet the 
value of a tax plan actually depends on 
the conservation of principal. 


Something can be done about this too, 
though perhaps not so tangibly. And 
what can be done is to provide a type of 
management for trusts and other funds 
which not only will assure continuous 
study of all the forces affecting invested 
wealth, but also will be ready and willing 
to make changes both in policies of in- 
vestment and in individual securities as 
changing conditions may require. 

* * % * 


Reliance on tax savings devices alone 
has never protected a fund from deteri- 
oration. If that were not so, the choice 
of a trustee would be of little importance. 
One trustee would be as good as another. 


Thus to make an effective plan for the 
conservation and disposition of wealth in- 
volves consideration in respect not only 
of taxes, but also of the other forms of 
erosion. A trust created simply to take 
advantage of possible tax savings may 
well see such savings completely nullified 
by shrinkages incurred in the field of in- 
vestment. Indeed, as wealth passes from 
generation to generation, such shrink- 
ages may in effect be the greatest “tax” 
of all. 


Insurance Coverage Broadened 


The Insurance and Protective Committee 
of the American Bankers Association has 
announced that effective December 1, 1944, 
the marine insurance companies have is- 
sued to all banks and trust companies en- 
dorsements or riders for attachment to their 
registered mail policies which will make 
these policies primary insurance in the event 
of loss. The announcement pointed out that 
one of the most widely used insurance con- 
tracts in the banking world is the registered 
mail and express policy, which covers ship- 
ments of money, securities, and other valu- 
ables either in the air or on the ground. 
This insurance covers all of the risks except 
risks of war and theft by employees of the 
sending and receiving banks. Until adop- 
tion of this rider, registered mail and ex- 
press insurance companies were liable for 
such messenger robbery losses en route to 
and from banks and post offices. 
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THE BANK FOR ALL THE PEOPLE 


CONDENSED STATEMENT OF CONDITION, DECEMBER 30, 1944 


ASSETS 
Cash on Hand andin Banks ....... 
United States Government Obligations . 
Stock in Federal Reserve Bank 
State, Municipal and Other Securities . . 
Loans and Discounts . ....++e«e-s 
Bank Premises — Main Office and Branches 
Other Real Estate 
Other Assets. . 2. cc cecececece ee ec 
Customers’ Liability on Acceptances .. . 


Teh ec wee aeeoee « 


LIABILITIES 
Capital Stock ete * & © 2 SS 
Surplus and Undivided Profits . . . 
Reserve for Contingencies .... 
Capital Notes 
Retirement Fund for Capital Notes 
DEPOSITS 
Demand 
U.S.War Loan Deposits . . 
Time 
Estates Trust Department . 
Corporate Trust Department 


Accrued Taxes, Interest, etc. 
Other Liabilities .. ec ccceecececeecee 
Acceptances Executed for Customers 


$433,852,320.03 
92,479,157.98 
350,206,277.84 
15,213,727.02 
13,624,404.74 
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$181,769,407.14 
540,068,376.12 
1,008,000.00 
15,831,720.55 
209,190,676.68 
4,375,636.33 
1.00 
2,692,434.71 
78,897.60 


$955,015,150.13 





$13,800,000.00 
11,796,963.42 
2,178,504.88 
11,000,000.00 
3,500,000.00 


905,375,887.61 


4,052,885.33 
3,232,011.29 
78,897.60 


mae bs te 6 oo 6 6 eo 6 $955,015,150.13 
Contingent Liability on Loan Commitments—$44,202,339.92 


United States Government Obligations carried at $138,420,530.00 are pledged to secure U.S. War 
Loan Deposits and other public funds and for other purposes as required or permitted by law 





We welcome individuals and corporations 
seeking new or additional banking services. 
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BROADER HORIZONS FOR 1945 


FREDERICK A. CARROLL 


President, Trust Division, American Bankers Assn. and 
Vice President, National Shawmut Bank of Boston 


HAT one sees in the future de- 

pends not only on the conditions 
that exist at the time but also on what 
is in his mind and heart. All of us 
in the last few weeks have been de- 
pressed by the news from Europe, 
but in our minds we have faith and in 
our hearts courage that our country 
and our cause must win. Every 
thought and every effort must be used 
to win the war. That is our duty, as 
citizens, to our country and, as trust- 
men, to our beneficiaries. The duty 
to each goes hand in hand. 

If we consider the future of trust busi- 
ness in the light of present conditions, 
we can be optimistic indeed, for it pre- 
sents a great opportunity. The present 
level of national income is higher than it 
has ever been. The present amount of 


savings is greater than at any time in our 
history. The oustanding amount of life 


insurance is the largest we have ever 
known. There is greater wealth and 
property to be managed than ever before 
and the management of wealth and prop- 
erty is our job. 
~ * € 

As far ahead as our vision of the fu- 
ture permits us to see, there will be prop- 
erty to manage for those without busi- 
ness or financial experience, 
property to transfer from 
one generation to another, 
new financing requiring 
trusteeships, transfer agen- 
cies and the many other 
forms of corporate fiduci- 
ary service, and an accumu- 
lating volume of pension 
plans. Even if today, and 
later when the war will be 
over, existing conditions 
did not develop the need for 
new managerial services, 
there is already a _ vast 
amount of business for the 
corporate fiduciary to get 
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which it does not now have. As we all 
know, statistical surveys show that we 
obtain a very small percentage of busi- 
ness that is now available. The first re- 
solve for the New Year is to seek this 
business with intelligence and zeal. Our 
faith is well-founded; we know that we 
can do the business well and we have 
faith that if new problems present them- 
selves because of changing political-eco~ 
nomic conditions, we can adjust ourselves: 
effectively to changing fields and chang-- 
ing needs, whether the wealth is static 
or expanding. 
x * * 


If the change in economié¢ conditions 
means that we will have smaller trusts to 
handle, our efforts will continue to be de- 
voted to achieving greater ability in 
handling them efficiently. This is no new 
problem as the Trust Division survey 
shows that a vast majority of the ac- 
counts now administered by trust insti- 
tutions is what most of us would call 
“small” trusts. Time and effort given to 
the study of common trust funds, to more 
efficient operations, and to costs, not 
merely prepare us for the new type of 
business which economic changes may 
bring us, but enable us to better the busi- 
ness already on our books. 


The opportunity is present for growth. 
There is also the opportun- 
ity to find a great satisfac- 
tion of serving a greater 
number of people for the 
economic and social good of 
our country. 

* * * 

The job of investment of 
funds has changed greatly 
in the last ten years. The 
fiscal policies of our Gov- 
ernment, for instance, have 
loomed large as an influ- 
ence affecting investments 
that may be made for trust 
accounts. The _ trustman 
found that he must keep 
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closely in touch with these fiscal policies 
and look beyond to national and economic 
and political changes, which, a few years 
ago, did not concern him. They are now, 
and will be, far-reaching influences on 
the investment field. The trustman must 
enlarge his horizon to evaluate the effects 
of changes in international economy and 
trade and of the financial position and 
fiscal policies of other countries, as well 
as of his own. 


The Trust Division constantly seeks 


through its committee work, its studies, ° 


its publications and its conferences to 
keep abreast of changes affecting Trust 
service and to help trust men to adjust 
and adapt themselves and the work of 
their institutions successfully to such 
changes. The program of the Midwinter 
Trust Conference in New York was 
planned to emphasize the _ subjects 
touched on in this article. 


[See opposite page for Trust Confer- 
ence program. ] 


... we would appreciate your recommendation of our trust service. 
Be assured your referred customers will receive the same skilled, 
personal service that, in over 40 years of protecting and admin- 
istering trusts, has made ours the largest trust company in the West. 


Largest Trust Business in the West 


SECURITY-FIRST NATIONAL BANK 


of Los Angeles 


Head Office: 6th & Spring Sts., Los Angeles 
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Orphan Money 


Deposits amounting to nearly half a bil- 
lion dollars have been left unclaimed for 
over ten years by bank depositors in the 
state of California alone. According to a 
recent report of the state Superintendent of 
Banks there, more than 3,000 people have 
failed to claim deposits—and the accumu- 
lated interest—belonging to them, and can- 
not be found by the banks. In many states, 
escheat laws provide that such monies, un- 
claimed for a period of over 20 years, shall 
be turned over to the State treasury, sub- 
ject to withdrawal if legitimate claims are 
subsequently presented. Otherwise, the 
bank continues to carry the account await- 
ing claim. 

The report shows 81 accounts now 
amounting to more than $1,000 each, and as 
high as $6,000, though the vast majority of 
accounts are between $10 and $100. It took 
65 pages of the Superintendent’s report to 
list the names of depositors who have 
neglected these funds of $10 or over, and 
many thousands of other accounts of lesser 
amounts add to the work and expense of 
banks as well as banking authorities. 
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MID-WINTER TRUST CONFERENCE CANCELLED 
SCHEDULED TALKS TO BE PUBLISHED 


Acting on War Mobilization Director Byrnes’ request the Trust Division of 
the American Bankers Association cancelled its 26th Mid-Winter Trust Confer- 
ence, scheduled for February 6-8 at The Waldorf-Astoria in New York. The ad- 
dresses, as shown on the program below, will nevertheless be published in the 
February issue of Trusts and Estates and successive issues of The Trust Bulletin. 
It is believed that, unless the war situation changes materially, the annual meet- 
ings of the American Bankers Association and American Institute of Banking will 


also be cancelled. 


The Broadening Obligations of Trustee- 
ship: FREDERICK A. CARROLL, 
President, Trust Division, A.B.A., and 
Vice President and Trust Officer, The 
National Shawmut Bank of Boston. 


The Trust Department and the Ameri- 
can Institute of Banking: WILLIAM 
C. WAY, President, American Insti- 
tute of Banking, and Trust Officer, 
Central National Bank of Cleveland. 


Making Democracy Effective: W. RAN- 
DOLPH BURGESS, President, A.B.A., 
and Vice-Chairman of Board, the Na- 
tional City Bank of New York. 


The Significance of Public Debt: MUR- 
RAY SHIELDS, Economist, Irving 
Trust Company, New York. 


Employees’ Pension Trusts Panel Dis- 
cussion: CARLYLE A. BETHEL, 
Chairman, Committee on Employees’ 
Trusts, Trust Division, A.B.A., and 
Trust Officer, Wachovia Bank and 
Trust Company, Winston-Salem, N. C., 
leader. (To be taken up later.) 


Forum Discussion: GILBERT T. 
STEPHENSON, Director, Trust Re- 
search Department, The Graduate 
School of Banking, A.B.A., leader. 


Building Trust Business for a Small 
Department: NOEL L. MILLS, As- 
sistant Trust Officer, Deposit Guar- 
anty Bank and Trust Company, 
Jackson, Miss. 


Review of Trust Securities: GEORGE 
H. ARNOLD, Vice President and 





Trust Officer, The Illinois National 
Bank and Trust Company, Rock- 
ford. 


Trust Compensation Based on Activ- 
ity: A. A. PAYNE, Vice President 
and Trust Officer, The Central 
Trust Company, Charleston, W. Va. 


Some Thoughts on Mortgage Financing 
in the Post-War Period: EARL B. 
SCHWULST, First Vice President, 
Bowery Savings Bank, New York. 


The International Bank for Reconstruc- 
tion and Development: CLARENCE 
E. HUNTER, Vice President, The New 
York Trust Company, New York. 


Some Aspects of Investments in Rail- 
roads: SAMUELS. HALL, Vice Presi- 
dent, New England Mutual Life Insur- 
ance Company, Boston. 


On the Threshold of New Industries: 
RAYMOND STEVENS, Vice Presi- 


dent, Arthur D. Little, Inc., Cam- 
bridge, Mass. 
Extending Our Service: LOUIS H. 


ROSEBERRY, Vice President and 
Manager, Trust Department, Secur- 
ity-First National Bank of Los Ange- 
les. 


One Interesting and Unexpected Result 
of Our Tax Laws: MAYO A. SHAT- 
TUCK, Haussermann, Davison & 
Shattuck, Boston. 


The Consultation Hour: (This was to 
have been a new conference feature. 
The regular session was to adjourn 





early to two rooms in which there 
were to be ten desks at which experts 
would hold forth on common trust 
funds, corporate trusts, costs and 
charges, employees’ trusts, invest- 
ments, new business, operations and 
taxes. Division officers, committee 
members and speakers would have 
acted as “roving professors” to an- 
swer questions. This is a splendid 
idea, and it is hoped that it will be 
carried out when the next conference 
is held.—Ed. Note.) 


A Trustee’s Risks in Running a Busi- 
ness: THOMAS H. BEACOM, ZJr., 
Vice President, The First National 
Bank of Chicago. 


Serving Returning Veterans: CHESTER 
R. DAVIS, Chairman, Committee on 
Service for War Veterans, A.B.A., and 
Vice President and Trust Officer, Chi- 
cago Title and Trust Company. 


Objectives of Intermediate Court Ac- 
counting: FRANCIS A. OHLEYER, 
Senior Trust Officer, Fletcher Trust 
Company, Indianapolis. 
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Reorganization of the Federal Govern- 
ment: DAVID A. SIMMONS, Presi- 
dent, American Bar Association and 
member, Simmons & Smythe, Houston. 


Chase Tops Five Billion 


In addition to considerable expansion of 
total assets, deposits, government holdings 
and other items in year-end New York bank 
balance sheets, against comparable previous 
figures, the statements also reflect strength- 
ening of capital accounts. Nearly all figures 
in key items represent new highs because 
of the proximity of the December 31 state- 
ment date to the close of the Sixth War 
Loan drive on December 16. 


Chase National Bank’s total resources, 
making it the largest bank in the world, 
are now above the five billion mark, follow- 
ed by National City Bank with nearly four 
and one-half billion and Guaranty Trust 
with three million eight hundred thousand. 
Manufacturers Trust Co. exceeded the two 
billion mark for the first time. 
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THE BUDGET MESSAGE 


N his annual budget message the Pres- 

ident “guesstimates” that government 
spending will be about $83 billion in the 
fiscal year 1945-1946 as compared with 
approximately $100 billion in the current 
fiscal year. Because of the uncertain de- 
mands of total war, it was impossible to 
make definite estimates for the coming 
year. If the European war is prolonged, 
the total rate of spending will be larger 
than $83 billion. If it is suddenly ended, 
the rate of spending will be somewhat 
less. The President described as “over- 
optimistic speculation” some _ recent 
guesses that there would be a large cut- 
back in war orders after V-E Day. In 
other words, a high level of spending will 
be continued for the duration. As a re- 
sult, the problem of unemployment after 
V-E Day will be more moderate than had 
been generally anticipated. However, the 
magnitude of the decline after V-J Day 
will be significantly greater. 

The President envisages a total na- 
tional debt of almost $300 billion by June 
30, 1946. If the war lasts until that date 


therefore, it seems probable that inclu- 


sive of the expenditures required to liqui- 
date our final commitments after hostili- 
ties are ceased, we must begin thinking 
in terms of a minimum post-war debt of 
$350 to $400 billion. The interest cost of 
such a debt would probably aggregate 
some $7 to $8 billion annually. 

The major portion of the President’s 
budget message was concerned with post- 
war problems and contains what is in ef- 
fect a blueprint of the administration’s 
post-war plans. The essential philosophy 
behind this program can be summed up 
in two words, “spending” and “guaran- 
tees.” In his article in this issue, Pro- 
fessor Studenski estimates a minimum 
volume of post-war spending of $22 to 
$23 billion which is higher than that 
postulated in any of the other programs 
he discusses. But even this high mini- 
mum will be ultra-conservative if any or 
all of the programs proposed by the Presi- 
dent are adopted. These programs in- 
clude: 


large expenditures for veterans 
post-war assistance to other nations 


subsidies for agriculture 


huge public works and highway pro- 
grams 


permanent increases in salaries for 
federal employees 


more liberal unemployment compen- 
sation 


expansion of social security 


increased appropriations for numer- 
ous peacetime agencies including 
the Bureau of Foreign and Domes- 
tic Commerce, the Civil Aeronau- 
tics Administration and others 


federal loans and guarantees to stim- 
ulate private construction 


a guarantee of the right to education 
adequate for full citizenship 


a program to eliminate malnutrition . 
and rural poverty 


Spending, spending, and still more 
spending is the keynote of the adminis- 
tration’s solution for post-war problems. 
The battle-cry will be if we can spend a 
$100 billion per year for war, why can’t 
we spend $25 billion or some other sum 
for peace? That this will be the ration- 
ale to justify large spending is clearly in- 
dicated by the President’s statement: 
“Huge war expenditures have brought 
full employment, more than full employ- 
ment. What will be the outlook when fed- 
eral expenditures are $50 and $25 billion 
in the period of demobilization and there- 
after?” In other words, if we desire to 
continue full employment after the war, 
a continuation of this spending may be 
necessary. This philosophy overlooks 
completely the fact that we cannot go on 
forever spending more than we take in. 
Sooner or later, continuous large deficits 
must bring in their wake financial col- 
lapse. The lessons of history are clear on 
this point. We seem to have drifted into 
a condition of thinking where the more 
we spend, the less we fear the dangers of 
inflation, while the more we cut back such 
spending, the more we fear the dangers 
of deflation. Just as our complacency in 
the light of this huge spending will prove 
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to be wrong, so our fear of excessive de- 
flation attending a reduction in spending 
may prove to be overdone. 

In light of this emphasis upon spend- 
ing, it is interesting to note that the 
President stated he favors “a policy of 
orderly but steady debt reduction.” Such 
a policy would require the government to 
collect more in taxes than it spends. In 
this connection, it must be kept in mind 
that when the general level of economic 
activity declines the yield of wartime tax 
rates will be substantially less than the 
$45 billion collected in the current year. 
Thus, even the moderate reduction in 
spending suggested by the President for 
the next fiscal year will be accompanied 
by a decline in tax yields of $4.5 billion. 
The huge amount of peacetime spending 


contemplated, therefore, would make it 
necessary to continue wartime taxes if a 
budgetary surplus is to be available for 
debt retirement. But wartime tax rates 
during peace time will act as a barrier to 
business expansion and hence to the crea- 
tion of the jobs which will be so urgently 
required at that time. If, in an effort to 
stimulate business activity, these tax 
rates are reduced, as they should be, then 
the revenue would probably be insufficient 
to meet the large spending program en- 
visaged by the President and debt reduc- 
tion would be impossible. These factors 
suggest careful consideration by Con- 
gress before these new spending pro- 
grams are adopted, and the urgent neces- 
sity of placing effective limits on post- 
war spending. 


INFLATION STILL THE THREAT 


REVENTION of further price infla- 
tion will probably once more be a 
major problem in 1945. Evidence of the 
continued pressure for higher prices is 
found in the 8 per cent increase in cloth- 
ing prices in recent months, the coming 


rise in certain steel prices, and the rises 
permitted by OPA to stimulate the pro- 
duction of certain products. Recent wage 
increases also will mean higher costs, par- 
ticularly since they can no longer be off- 
set by larger volume as they were in the 
early days of the war. These higher costs 
in turn will bring renewed pressure for 


FROM THE DRAFTING BOARD: 
Blueprints for Tomorrow’s Pattern of 


Business. 
(Courtesy of General Motors) 


higher prices. It will continue to be the 
most important financal concern of the 
war and very likely of the reconversion 
era. 


The outlook for the coming months is 
not reassuring; it is already clear that 
because of our recent reverses on the 
western front we will probably take no 
more chances in being caught short of 
required supplies. Thus, war spending 
will remain at a very high level, much 
higher than was generally anticipated 
prior to the German offensive. Moreover, 
this psychology is bound to carry over to 
the period after V-E Day so that a high 
level of war production seems assured un- 
til the Japs are finally beaten. Since there 
is little likelihood of higher taxes the ex- 
cess of consumer purchasing power over 
available supply of goods will remain 
large. 


Moreover, further increase in savings 
may be anticipated, thus increasing the 
cumulative pressure upon prices from 
this source. The situation is analogous 
to an increasing steam pressure (excess 
income and savings) in a locomotive boil- 
er, with a runaway (price demoraliza- 
tion) prevented only by the adequacy of 
boiler controls (price regulations) and 
bursting of the boiler prevented only by 
strength of the container or release (sav- 





ings retention or rising prices of non-es- 
sentials). 


The pressure of large amounts of ex- 
cess purchasing power cannot be relieved 
by a large expansion in the production of 
civilian goods; the evidence is all to the 
contrary. War Mobilization Director 
Byrnes’ orders curtailing reconversion 
activity mean that there will be no ex- 
pansion in the civilian supply of durable 
goods until after Germany is finally de- 
feated. In the meantime, inventories 
have been reduced to their lowest level 
since the start of the war as retail sales, 
particularly during the recent holiday pe- 
riod, have far exceeded the current vol- 
ume of production. The tightening of 
meat, butter, sugar and processed foods 
rationing reflects the large decline in in- 
ventories of some of these goods and the 
somewhat smaller food supplies antici- 
pated in 1945. The ability of consumers 
to use their funds in other directions will 
also be reduced. In this connection, at- 


tention may be directed to the ban on 
horse racing, the curb on conventions, the 
restrictions likely to be imposed upon 
railroad travel as more facilities are re- 
quired to handle the growing stream of 


replacements and of wounded men re- 
turned from the fighting fronts, and the 
probability that many resorts will be 
taken over for these men. All in all, it 
seems clear that 1945 will witness a some- 
what smaller volume of civilian goods and 
services than were available in 1943 or 
1944, while the volume of consumer pur- 
chasing power promises to remain equal- 
ly large. 


We have here all the ingredients for a 
highly explosive eruption in our price 
system. Thus far, this explosion has been 
averted largely because of the good sense 
and cooperation of the American people 
who have saved a large proportion of 
their increasing incomes rather than en- 
gaging in a wild spending orgy. The com- 
bination of this record volume of savings 
with a well maintained supply of civilian 
goods and the imposition of various gov- 
ernment controls, including price fixing, 
rationing and priorities, has enabled us 
to maintain a relatively stable price level 
since April 1943—a far better record 
than in the last war. 


PARKE-BERNET 
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30 EAST 57TH ST., NEW YORK 22, N. Y. 
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But in recent months, prices have re- 
sumed their creeping advance. Thus, the 
cost of living index has increased almost 
two points during the last six months, 
and it will take heroic actions on our part 
to prevent further increases. 

We must hold the wage and price line 
with renewed determination. Additional 
indirect wage increases, which have re- 
sulted in an expansion of purchasing pow- 
er and increased pressure upon costs, 
must be prevented. Renewed efforts must 
be made to siphon off a larger proportion. 
of the excess purchasing power through 
sales of bonds to individuals. Probably 
some expansion in the subsidy program 
will be required. An increase in taxes, 
particularly the sales tax to discourage 
consumer spending, would be helpful, but 
there seems to be little likelihood this will 
be done. A vigorous program will be re- 
quired to assure that the inflation poten- 
tiality does not become a reality. We 
cannot buy victory or inflation control on 
any counter but our own. 
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COMING ECONOMIC WORLD PATTERN 


HENRY HAZLITT 
Editorial Staff, New York Times 


Digested from The American Scholar Forum 


HAT the older liberals meant by 

freedom, was freedom of the indivi- 
dual citizen. Freedom to sell his goods 
to whatever country and whatever market 
would pay him the best price for them. 
Freedom to buy whatever he wanted 
wherever he could get it cheapest. They 
argued that these freedoms represented 
by far the best means to bring about the 
most efficient division of labor and to 
maximize world production and world 
consumption. 

High tariffs, import quotas, export sub- 
sidies, competitive currency depreciation, 
blocks currencies, bilateral arrangements, 
forced barter—all these are today deplored 
by lip in all respectable circles. The de- 
mand now is for International Cooperation. 
But when the concrete proposals for this 
international cooperation are examined, it 
turns out to be something radically differ- 
ent from the international cooperation hoped 
for by the older liberals. It is not the free- 
dom of the private citizens of any country 
to trade with the private citizens of any 
other. It is not primarily the cooperation 
among private citizens of different countries 
at all. As in the thirties, it is governments 
that are going to take the matter in hand. 
But instead of restricting trade and making 
economic war upon each other the govern- 
ments are going to direct and stimulate 
trade in the interests of peace. 


It is a pleasant fantasy; but there are 
the gravest reasons for doubting that it 
will ever be realized. 

For government officials, even when they 
really understand the basic economic forces 
that they are trying to control, are almost 
never disinterested. They are almost cer- 
tain to reflect the special interests of some 
political pressure group. The interests of 
the pressure groups represented by the 
bureaucrats of one nation are certain to 
clash with those of the pressure groups 
represented by the bureaucrats of another. 
And these conflicting interests, precisely 
because they are represented by their re- 
spective governments, are far more likely 
to clash openly, directly and politically than 
in a world of genuine free trade. 


The agreements reached by the experts 
at Bretton Woods seem to typify the in- 
tended shape of things to come. The way 
to secure exchange stability, as worked out 
before the first World War, was clear. A 
nation kept its own currency sound. It 
made it convertible on demand into a defi- 
nite and fixed quantity of gold. To make 
sure that the promise to pay that fixed 
quantity of gold would be kept, it saw to it 
that there was not an excessive expansion 
of bank credit. It saw to it also that the 
central government did not issue such a vol- 
ume of debt that its ability to maintain 
interest on that debt and to retire it would 
come into question. The government’s bonds 
were sold to the public, so that they were 
paid for out of real savings and not merely 
out of the creation of additional bank credit. 
If a government were to meet all these re- 
quirements it had to balance its budget, or 
at least make certain that its budget was 
not too long or too heavily out of balance. 

When the public was confident, as a re- 
sult of these conditions, that the promise of 
gold convertibility would be kept, a nation’s 
currency in the foreign exchange market 
was stabilized in terms of this fixed gold 
value. The currencies of other countries 
were likewise fixed in terms of definite gold 
values. 

One will look in vain through the Articles 
of Agreement on the International Monetary 
Fund for any reference to balanced budgets, 
to limitations on internal credit expansion, 
or to any definite requirement for gold con- 
vertibility. The Fund proposes that every 
currency be tied directly to every other. This 
is to be done by forcing the strong curren- 
cies automatically to support the weaker. 

The most ominous provision of the Fund, 
from an inflationary standpoint, is that 
which permits it by a majority of the total 
voting power to make “uniform proportion- 
ate changes in the par values of the cur- 
rencies of all members.” This provision is 
a provision for periodic world inflation. The 
historic instances in which the par value 
of the monetary unit has been increased are 
so rare as to be negligible. We are safe in 
assuming that the “uniform proportionate 
changes” referred to by the Fund mean uni- 
form proportionate devaluations. Devalua- 





tion is the modern euphemism for debase- 
ment of the coinage. It always means re- 
pudiation. 

When a nation devalues by acting alone, 
all this is plain enough. Foreigners who 
hold bank deposits in that nation, or ex- 
change bills drawn on that nation, or any 
obligation of that nation stated in terms 
of its own currency, know that they have 
been cheated. The value of their claims in 
terms of their own currency immediately 
drops by the percentage of the devaluation. 
All this makes devaluation morally embar- 
rassing to the devaluing nation. 

There are other embarrassing effects. De- 
valuation follows an overexpansion of the 
government’s debt or currency notes or an 
overexpansion of internal bank credit. For- 
eigners, reading these signs, begin to with- 
draw their deposits. The nation’s own citi- 
zens, seeking to protect their own position, 
begin to transfer their deposits to other 
countries that look safer. It is a blow to 
national pride and prestige for a nation’s 
currency to sell at a discount in the foreign 
exchange markets. 

It is obvious that a uniform depreciation 
of all currencies would either remove or 
conceal most of these embarrassing results 
to a single government. There would be no 


flight of capital, because every place to 
which it could go would be equally disad- 


vantageous. The provision in the Fund for 
world inflation, in brief, is a provision to 
make resort to inflation easy, smooth, and 
above all respectable. But the real harm 
that inflation would do would be no less un- 
der world-wide inflation than under national 
inflation. Those who lived on _ pensions, 
either private or part of government social 
security systems, would find them buying 
less than before. The holders of govern- 
ment securities would find the real value of 
their securities greatly cut. All those with 
fixed incomes would find themselves sub- 
jected to an invisible but real and ungrad- 
uated income tax. All those with savings 
accounts and insurance policies would find 
them cut by an invisible but real and uni- 
form capital levy. In short, private citi- 
zens, as before, would be cheated by their 
governments; but the government propa- 
ganda agencies would assure them that the 
latest inflation had merely ushered in a 
new paradise. 

Indications from many sides have also 
made it clear that what is being contem- 
plated is a revival and extension on a far 
greater scale of international commodity 
controls. Such controls have proved dis- 
astrous failures. Almost invariably they 


follow the same general pattern. Ostensibly 
the effort always is merely to “stabilize” 
the price of the commodity. The interests 
of the producers have been put first. The 
result in every such instance is that the 
price is fixed above the level that market 
conditions justify. To compensate for this, 
a proportional restriction of output is usual- 
ly placed on each producer subject to the 
control. This means that total world pro- 
duction is cut. The world is just that much 
poorer. Consumers are forced to pay higher 
prices than otherwise for that product. 

Efficient low-cost producers are not per- 
mitted to turn out all of the output that 
they can at a low price. Inefficient high- 
cost producers are artificially kept in bus- 
iness. This increases the average cost of 
producing the product. The inefficient mar- 
ginal producer thus artificially kept in that 
line of production continues to tie up land, 
labor, and capital that could much more 
profitably and efficiently be devoted to other 
uses. 5 

If this artificial restriction of output does 
not take place unsold surpluses of the over- 
priced commodity continue to pile up until 
the market for that product finally collapses 
to a far greater extent than if the control 
program had never been put into effect. Or 
producers outside the restriction program, 
stimulated by the artificial rise in price, ex- 
pand their own production enormously. 

By the greatest miracle of all, this post- 
war world of superinternational controls 
and coercions is also going to be a world of 
“free” international trade! Just what the 
planners mean by free trade in this connec- 
tion I am not sure, but we can be sure of 
some of the things they do not mean. They 
do not mean the freedom of ordinary people 
to buy and sell, lend and borrow, at what- 
ever prices or rates they like and wherever 
they find it most profitable to do so. They 
do not mean the freedom of the plain citi- 
zen to raise as much of a given crop as he 
wishes, to come and go at will, to settle 
where he pleases, to take his capital and 
other belongings with him. They mean, I 
suspect, the freedom of bureaucrats to set- 
tle these matters for him. And they tell 
him that if he docilely obeys the bureau- 
crats he will be rewarded by a rise in his 
living standards. But if the planners suc- 
ceed in tying up the idea of international 
cooperation with the idea of increased State 
domination and control over economic life, 
the international controls of the future seem 
only too likely to follow the pattern of the 
past, in which case the plain man’s living 
standards will decline with his liberties. 





More and More Firms 


Are Considering 


Employee Pension and 
Profit Sharing Plans 


Throughout the country, there is an increasing awareness of the social and 
economic value of Employee Pension and Profit Sharing Plans. 


Trust Companies have an important part to play in the establishment of these 
Plans. Trust officers serving in cities and towns of every size are being called 
upon to advise in the selection of suitable Plans for their important customers. 


As engineers of Employee Benefit Plans of varied types, we can be of material 
assistance to trust officers and their corporation clients. Our services include: 


—aAn analysis of the employer's position; 


—Formulating a Plan to meet both the findings of such analysis 
and the employer's specific aims; 


—lInstalling and supervising the operation of the selected Plan. 


Our wide experience in this field enables us to offer guidance that is efficient, 
economical and completely satisfactory. 


Outlines of Plans recently engineered will be sent upon inquiry. Have your 
Secretary mail us your request for the items marked below: 


[] Highly individual type Pension Plan for a 


(J Pension Plan for a small corporation. 
Wholesale Distributor. 


(] Retirement Plan developed for a fifty-employee 


Bank and Trust Company. 

(J Pension and Profit Sharing Combination Plan 
installed for a Manufacturing Corporation— 
second largest in its industry. 

[] Preliminary and Permanent Retirement Plan 
operating for a Textile Manufacturer. (A meth- 
od for encouraging new employees to continue 
in permanent service.) 


C] Selection of Profit Sharing, Trusteed Reserve, 
and Group Pension Plans of standard types. 


_] A complete Employee Benefit Plan including Re- 
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Death and Dismemberment Indemnity e Sick- 
ness and Accident Weekly Indemnity @ Hospi- 
tal and Surgical Expense Insurance for Employ- 
ees and their dependents. 
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TRENDS IN THE PENSION FIELD 


Legal, Functional and Economic Developments 


EARL S. MacNEILL 
Trust Officer, The Continental Bank & Trust Company of New York 


N the field of pensions there would ap- 
pear to be three types of trend: Legal, 
functional and economic. 


Legal trend. In 1921, employees’ trusts 
were singled out for special and favor- 
able treatment, taxwise. We should bear 
this in mind, when we criticize Congress 
and the Treasury for using the taxing 
power to promote social objectives, that 
—from the beginning—whatever favors 
were granted pension trusts was in recog- 
nition of their social] desirability. Noth- 
ing in the legal structure of pension 
trusts per se justifies the tax exemptions 
that the 1921 Act allowed them. Rea- 
sonable contributions to meet current ac- 
crued pension liability were deemed not 
to be immediate taxable income of the 
employee; they became taxable to the em- 
ployee only when they were actually dis- 
tributed or made available to him. And 
the income of the trust was taxable: not 
to the employer or the trust, or to the em- 
ployee during the years in which it was 
earned; but only to the employee when 
finally it was distributable to him. In 
1928, lump-sum payments to fund past 
service credits on an actuarially sound 
basis became allowable as deductions over 
a ten-year period; and in 1939 the re- 
quirement was added that, prior to the 
satisfaction of all liabilities to employees 
under the trust, no part of the corpus or 
income might be diverted for other pur- 
poses. 

During this period Section 165 con- 
tained this simple definition of a “quali- 
fied” tax-exempt trust: “A trust forming 
part of a stock bonus, pension or profit- 
sharing plan of an employer for the ex- 
clusive benefit of some or all of his em- 
ployees.” Then the Congressional light- 
ning hit in 1942. 

We can look back on the double-decade 
from 1921 to 1942 as a Golden Age of 
employees’ trusts, before percentage 


From address before Mid-Year Trust & Banking 
Conference, New Jersey Bankers Assn., Dec. 8th. 


formulas, the 30% rule, Mimeograph 5717 
and integration stalked the land. But 
the massive irony of this history is that 
during the mellowest years of the Golden 
Age in pension planning, this business of 
employees’ trusts was scarcely heard of. 
In 1939, the Senate Finance Committee 
was studying a report which covered 728 
companies having employee-benefit plans. 
While a few months ago, in the face of 
all of the restrictions now imposed, the 
Bureau of Internal Revenue had nearly 
6,000 cases either just completed or 
awaiting consideration! What happened 
between 1939 and 1945? High taxes, of 
course. 


Already, in 1939, not merely the Treas- 
ury, but our elected Congress was be- 
coming vexed with the antics of taxpay- 
ers joy-riding in the twilight zone of 
“schemes or devices primarily to escape 
taxes.” It was only natural that the re- 
action should be excessive. So now we 
have, not merely a formula for coverage 
but an alternative (and actually super- 
seding) standard of “discrimination”; 
and in his search for discrimination we 
find the Commissioner poking into the re- 
motest crannies of our plans and explor- 
ing passageways that we didn’t even sus- 
pect existed. 


Thus—to take one example of the pres- 
ent punitive trend—we have the charac- 
ter of permanence twisted into a test of 
discrimination. The Law says nothing 
about permanency. It uses the word 
“plan”; and the Regulations comment 
that the term “plan” implies a permanent 
program. I think we would all agree with 
the language that immediately follows: 
“While the employer may reserve the 
right to change or terminate the plan, 
and to discontinue contributions thereun- 
der, if the plan is abandoned for any 
cause other than business necessity with- 
in a few years after it has taken effect, 
this will be evidence that the plan from 
its inception was not a bona fide program 
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for the exclusive benefit of employees in 
general.” 

We would go along with that—credit- 
ing the usual meaning to the word “evi- 
dence”: that it is an element to be 
weighed, along with other relevant facts 
and circumstances. But wouldn’t you ex- 
pect it to mean this, in effect: “Mr. Em- 
ployer, you go ahead with your plan—it 
meets our initial tests. But if—for any 
other cause than business necessity—you 
discontinue the plan at the end of two or 
three years—say, after the war boom is 
over—we’ll suspect that it was conceived 
as a temporary tax-saving device. You’ll 
be on the spot, then, to prove that it was 
planned as a permanent program; and if 
you cannot, all tax benefits that have been 
granted you and your employees will be 
cancelled—and retroactively !” 


So put, the requirement of permanence 
would be in the nature of a condition sub- 
sequent. But what has happened is that 
the Treasury has virtually made a condi- 
tion precedent of this character of per- 
manency. You must prove, when you sub- 
mit your plan, drawing on your com- 
pany’s history and projecting its future, 
that your plan will be permanent; else it 


may be rejected—and on what ground? 


Little about foreseeable “causes other 
than business necessity,” but much about 
the possibility that there might be dis- 
crimination in favor of older, higher-sal- 
aried people for whom pensions might be 
funded during a temporary boom period 
—even though (apparently) the termina- 
tion was for valid business reasons! And 
all this on top of precautionary Mimeo- 
graph 5717 with its restrictions on bene- 
fits to the 25 highest paid employees in 
the event of termination within 10 years! 


If there is a rhythm to trends, then we 
are due for a reversal in the punitive 
legal trend. Rhythm or not, out of the 
very excesses to which regulation has 
gone stems the need for correction. How 
soon and to what extent correction will 
come depends to a large extent upon the 
sales approach we—trust people and oth- 
ers—use, upon the type of employer we 


solicit, upon the kind of plan we promote. 


and accept, and in very large part upon 
our shaping of functional trends and up- 
on the extent to which we conform to the 
economic trend described later. 
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Functional trends would be trends in 
the patterns of pension trusts themselves 
—answers to such questions as: “Is there 
a trend toward non-contributory plans?” 

In the field of pure pensions, I think 
there is such a tendency, stimulated by 
wage trends and taxes. Where a con- 
tributory trust is installed, adding an- 
other item to the list of deductions from 
the employee’s pay envelope, it is inevit- 
able that the added burden of pension 
contributions will be taken into account 
in adjusting employees’ compensation. 
But if the pay is increased to help defray 
pension costs, the tax is increased; 
whereas compensation in effect can be in- 
creased without tax cost by payments by 
the employer directly into the fund. 


People usually appreciate only what 
they pay for. How, then, to keep pension 
trusts from being “taken for granted?” 
The answer starts with a triplex “don’t.” 
Say to them: “Don’t simply install your 
plan ... issue a little book . . . send your 
check annually to the pension trustee— 
but otherwise let your plan lie fallow. 
Try this sort of education: tell each em- 
ployee (exactly, if you can; otherwise ap- 
proximately) what is being paid for his 
account into the fund each year and how 
much the income tax would be if that 
amount were routed into the pension 
fund via the employee’s pocket-book. 
Make him see that the plan is constantly 
working for his benefit if you wish to 
gain the full benefit of employee loyalty 
that is one of the primary objectives of 
the plan.” 


Another factor tending to encourage 
non-contributory plans is the high corpo- 
rate tax rate that makes it comparatively 
inexpensive for the corporation § to 
shoulder the additional cost. There is 
also a growing realization that in con- 
tributory plans, which are necessarily 
elective plans, there are opportunities for 
disgruntlement on the part of employees 
who—at the beginning—capriciously de- 
clined to go along but, as they become old- 
er, come to a realization of what they 
have lost. Thus an elective-contributory 
plan—with its “haves” and its “have- 
nots’—can be a caste-creative factor, 
detrimental to morale. 

Where life insurance benefits are in- 
cluded, and early vesting, and sickness 





and disability insurance, all of which add 
considerably to the cost of the plan, I be- 
lieve the tendency is in the direction of 
requiring contributions from the em- 
ployee, though at a rate considerably 
lower than the employer’s share. It may 
very well be that the employer can afford 
to absorb the whole cost, and might even 
prefer to (particularly while he is in high 
tax brackets) but always before the em- 
ployer’s eyes is the spectre of Section 
23 (a) of the Internal Revenue Code un- 
der which another Section of the Bureau 
might deny, as unreasonable, compensa- 
tion payments into a plan which meets all 
of the requirements of Sections 165 and 
23 (p). Then there is always the possi- 
bility that the employer simply cannot af- 
ford the cost of supplementary benefits 
without aid from the employees. 

All of which leads us into another ques- 
tion: “Is there a tendency toward elabor- 
ation of pension plans?” Again, I would 
say, “Yes.” Originally, most pension 


plans were just that: X dollars monthly, 
computed on one formula or another, be- 
ginning at retirement and continuing to 
the death of the retired employee—with 
reduced benefits available, perhaps, if he 


wished to provide for dependents who 
might survive his death. But, in the 
meantime, employers have been setting 
up group life insurance and hospitaliza- 
tion plans, sustained usually by combined 
employer-employee contributions. These 
not-very-expensive installations have be- 
come a familiar device in the cultivation 
of good employee-relations. What is more 
natural, therefore, that in setting up his 
pension plan, an employer should seek to 
coordinate all benefits into one plan? 


In the development of this trend, good 
salesmanship has had an important part. 
The insurance companies have put to- 
gether some most attractive packages; 
they have sold them plausibly; and by and 
large they have made their sales stick. So 
now we can have, in one bundle: not 
merely a naked pension at age 65; but 
supplemental death benefits, benefits for 
disability, accident, sickness, hospitaliza- 
tion—even maternity. Our pension plans 
not only see the old workers out; they 
may sponsor a new generation of workers 
into the world. But haven’t we heard 
somewhere about “cradle to the grave?” 
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Then there is a tendency to include sub- 
stantial severance benefits—thereby re- 
cognizing the principle of vesting, which 
the Treasury tried—but failed—to im- 
pose in the 1942 Act. Unrestricted vest- 
ing of the employer’s contributions would 
be self-defeating, obviously, since one of 
the purposes of a pension plan is to hold 
the employee to the employer’s service. 
Usually there is a waiting period—5 or 
10 years. Then, sometimes, the vesting is 
only partial, stepping up as the period of 
employment lengthens. Also, it is quite 
common to provide that the benefits will 
not be paid outright to the employee 
when he quits or is fired; but will accu- 
mulate until the normal retirement date 
provided in the plan. 

“Is the trend toward insured or trus- 
tee-invested plans?” I doubt if there is 
a distinct trend one way or the other. 
Each type has its advocates; each serves* 
best in special fields of need. The efforts 
of some of the ablest pension-trust men in 
the country are being devoted—success- 
fully—primarily to the cultivation of 
trustee-invested business. But their ef- 
forts are being directed principally to the 
bigger corporations whose business—as 
bigger banks—they command. However, 
most of us will be soliciting, usually, 
corporations of medium to small size, 
needing pension set-ups just as badly as 
—perhaps even more urgently than— 
their huge competitors; but offering an 
insufficient number of eligible employees 
to support an actuarily sound invested 
plan. There numerically is our largest 
market. There is the volume and cus- 
tomer-diversification that our depart- 
ments need. Having fixed suitable and 
profit-wise fees for each type of trust, we 
can let our chips of recommendation fall 
wherever they may, knowing that in any 
event they will be garnered in our basket. 


From the beginning I have excluded 
profit-sharing plans from the scope of 
this discussion, partly to avoid repetition 
of a phrase. So every time I have men- 
tioned “pensions” I have probably intend- 
ed to include “profit-sharing”—particu- 
larly when referring to legal trends. 

But principally I am at a loss to deter- 
mine trends in a movement which has 
scarcely got started. A great deal of the 
attraction of profit-sharing has been re- 
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moved by the Bureau’s insistence on a 
predetermined formula for allocation of 
profits to the plan, coupled with restric- 
tions on the right to credit benefits for 
past services—so that the loyalty of old- 
timers is denied commensurate recogni- 
tion. There would appear to be a feeling 
among planners of employees’ trusts that 
—since a formula is required in either 
case, and past-service credits are disfav- 
ored in the case of profit-sharing—pen- 
sions offer equal availability and more 
equitable benefits to the time-seasoned 
employees. 

Perhaps, as legislation is re-shaped on 
the basis of experience, profit-sharing 
will be separated from pensions. Essen- 
tially, the two have little in common. Pen- 
sions are a commitment (morally if not 
legally) and profit-sharing is a hope. In 
writing statutes regulating them, there 
should be a different approach in each 
case, based upon recognition of their op- 
posite characteristics. 

Economic trend. This is possibly the 
most important to us, because it means 
all the difference between pension trusts 
being a flash-in-the-pan or a continuing, 


permanent source of profitable trust busi- 


ness. This trend may be deduced from 
facts that are familiar to us all. 

There is something of the squirrel in 
human beings: an instinct to save. I am 
thinking of saving as the generations be- 
fore us practiced it: the slow-starting but 
accelerating accumulation of a “compe- 
tence” on which some fair day one might 
retire. Many accomplished this goal 
through profits in a small, independent 
business; some through fortunate invest- 
ments; others through savings from 
wages and salaries—all aided by six per- 
cent interest and harassed in no way by 
income taxes. 

Today we have become a race of wage 
and salary earners—most of us—as large 
corporative enterprises have tended to 
supplant small, individual ventures. With 
interest at two or three percent; invest- 
ment gains chopped off by taxes; and nor- 
mal income in excess of our standard-of- 
living needs siphoned off into Federal— 
and many State—treasuries, how can we 
acquire that “competence”? 

The pension trust is a way—straight 
through the wall of taxes that hems us in. 
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While interest rates will probably stay 
low, at least we are sure of this: the trust 
will be untaxed; and the tax-free contri- 
butions made by our employer into the 
fund will be tax-free also to us, the em- 
ployees, until we start to take down bene- 
fits in the form of pensions. And then, 
in presumably lower brackets, we will not 
mind the tax very much. 

As realization spreads that this is the 
only way the great majority of us can 
build up funds for retirement in dignity 
and comfort, then we may expect a posi- 
tive demand for pension installations to 
arise. (It has started, I might add.) 
Pensions will cease to be a boon that gen- 
erous management provides and will 
come to be a right claimed by employees. 
Granting of this right will be accelerated 
by recognition on the part of managers of 
industry that this great instrument for 
social good is one that they would do well 
to keep in their own hands—if they would 
continue as leaders. 

As leaders ourselves, let us lose no op- 
portunity to promote the development of 
sound pension planning—and profit-shar- 
ing when favorable opportunity offers. 
Let us sell the right way, putting social 
objectives where they belong—first. If 
we will in this manner assert leadership 
in the field of employees’ trusts, then, I 
believe, the day will quite soon come when 
all of us with departments qualified to 
give standard trust service will find our- 
selves occupied with pension and profit- 
sharing trusts quite as naturally as we 
are presently occupied with estates and 
testamentary and inter vivos trusts. Em- 
ployees’ trusts will be routine business 
which our customers will expect us to be 
able to handle. We had best ready our- 
selves for this expectation. 

We hear a great deal about the neces- 
sity of providing mass banking services 
and adapting ourselves to small trust bus- 
iness because sources of large trust busi- 
ness are drying up. Here is small trust 
business—but wrapped in tight bundles 
so that it may be acquired with no great- 
er selling effort than large trust busi- 
ness; and operated with all of the econ- 
omy of a common trust fund—which, in- 
deed, a pension trust is. We’ll be kick- 
ing Destiny in the teeth if we let this 
opportunity go by. 





TRENDS IN ESTATE PLANNING 


HENRY S. KOSTER 
Financial Analyst and Consultant, New York City 


MULTIPLE TRUSTS FOR INCOME 
RECEIVED AFTER DEATH 


N planning a will it is essential that it 

be designed to eliminate waste. In- 
cluded in this category are unnecessary 
taxes, payable because the decedent pos- 
sessed inadequate tax information. One 
field where this condition appears preval- 
ent concerns “income of a decedent re- 
ceived after death.” This phrase, quoted 
from the tax code, is no doubt confusing 
to the practical business man, with the re- 
sult that another “tax-boat” is missed. 


Generally speaking, “income received 
after death” springs from services ren- 
dered during lifetime, payment for which 
extends after death. Illustrations include 
renewal commissions of an insurance 
agent or broker, royalties of an author, 
inventor, etc., and professional fees of an 
attorney, engineer, etc. 


The tax situation with respect to such 
income may be briefly summarized as fol- 
lows. (1) Estate Tax—dAs of the date 
of the decedent’s death the present value 
of all net income to be received after 
death, no matter over how long a period, 
is added on top of the decedent’s taxable 
estate, and taxed at the highest applicable 
tax rate; (2) Income Tax—These income 
payments, minus a credit for applicable 
estate tax paid, are subject to income tax 
as received by the person who acquires 
the right to receive such payments from 
the decedent or his estate. 


There is little to be done regarding the 
estate tax, but it may be possible to mini- 
mize the income tax burden—which is 
more severe in many cases—to a consid- 
erable extent through the use of multiple 
trusts under a will. 

The word “person” above is not re- 
stricted in meaning to individuals—it in- 
cludes any separate tax entity, such as a 
trust. Therefore, the more tax entities 
among which these income payments are 
divided, the lower will be the total income 
tax, and if these tax entities have no 
other taxable income, the tax falls in the 
lowest brackets. The maximum income 


tax economy is thus attained if the dece- 
dent’s will establishes a series of separate 
trusts, to each of which he makes a speci- 
fic bequest of the right to receive a por- 
tion of the income payments to be re- 
ceived after his death. 


The number of trusts to be established 
will be governed by the circumstances of 
each case. For tax purposes, four trusts 
established for the same beneficiary, each 
trust having identical terms, probably 
would not stand-up as separate trusts, 
and would be taxed collectively as one 
trust. ‘(Even this, however, would be bet- 
ter than having all such payments go 
direct to the beneficiary, to be taxed on 
top of all other income.) The trusts, 
therefore, should differ sufficiently in © 
terms and be part of a well designed 
financial plan. Such a plan must natur- 


ally be tailor-made to fit each situation. 


To make these payments constitute tax- 
able income to each trust and not to the 
beneficiary of the trust, it is necessary to 
provide that they shall be held by the 
trust as principal, and not be distributed 
as income. The funds would be invested 
by the trustee, with only the income from 
the investments being paid out to the 
beneficiary. However, when necessary, 
provision may be made in each trust that 
the principal may be used for the bene- 
ficiary, if in the discretion of the trustee 
the funds of the beneficiary, from all 
sources, are insufficient for proper main- 
tenance and support. Under such a plan 
the beneficiary is fully protected as to 
financial security, and the “income” pay- 
ments received by each trust are taxed to 
the trust, and not to the beneficiary, even 
when ultimately disbursed. Furthermore, 
the conservation of these funds in trusts 
removes them from the taxable estate of 
the beneficiary. 

Where moderate amounts of income are 
involved, one trust may suffice to effect a 
satisfactory tax economy. If the situa- 
tion later changes, the individual may re- 
vise his will accordingly. 

Inasmuch as the net effectiveness of 
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this design depends in a large measure 
upon the successful investment of the 
cash received, it is essential that the trus- 
tee be carefully selected. The profession- 
al trustee as exemplified by the modern 
bank or trust company is best qualified in 
most cases. 


e * * * 
CORPORATE COMMITMENT FOR 
PENSIONS 


ENSIONS may be funded for em- 
ployees at retirement age under two 
basic methods of financing: 

(1) Fixed Committed Basis. The cor- 
poration establishes in advance the size 
of the ultimate pension to be paid, in 
which event the actuarially determined 
annual cost, from today to retirement 
age, becomes a fixed commitment on the 
part of the employer, payable regardless 
of corporate earnings. 

(2) Variable Earnings Basis. The 
earnings of the corporation over the years 
govern the size of the ultimate pension 
and there is no pre-committed fixed cost 
on the corporation. If the corporation 
has earnings it pays a fixed percentage 
into the Employees’ Trust; if it has no 
earnings no deposit is made. 

The manner in which these methods of 
financing should be invoked is dependent 
upon the past record, current position, 
and future prospects of each corporation. 
Viewing solely this year’s “bloated” in- 
come and wartime tax “savings,” a corpo- 
ration might feel justified in adopting the 
fixed committed method of financing pen- 
sions—and further in setting the pension 
at an over-generous figure. But if earn- 
ings spring largely from war contracts, 
such a corporation may find itself finan- 
cially embarrassed when “normal” earn- 
ings return and tax rates are reduced. It 
is not only one ecunomic cycle with which 
a pension system must contend; a plan 
must be designed to operate during the 
life of the corporation, which will see 
many business peaks and valleys. Hence 
“war-babies” should not adopt the fixed 
committed basis of financing pensions, 
unless their future is assured. y 

Corporations with a stable record of 
earnings, only mildly influenced by war 
or peace, may well take on a plan based 
on fixed commitments. For the middle 
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ground corporations, constituting prob- 
ably the great majority, a combination of 
both methods of financing seems most 
desirable. A reasonable “minimum” pen- 
sion may be established, which the corp- 
oration commits itself to finance as a part 
of its unit cost of production, with the 
remainder of the objectives to be accom- 
plished through payments from net earn- 
ings—when they exist—into a compan- 
ion Employees’ Trust. 
* * * *% 


LIFE INSURANCE IN WARTIME 


HE trusteeship afforded by the insti- 

tution of life insurance aids in the 
prosecution of the war far more than is 
generally realized. This is so because a 
large percentage of the assets of life in- 
surance companies is already invested in 
Government Securities and most of their 
current premium collections are being 
likewise invested. Life insurance com- 
panies go further than this in their par- 
ticipation in the war effort. By invest- 
ment in private bonds and mortgages, im- 
portant financial assistance is provided to 
essential industries, agriculture and 
housing. 

Through investment in life insurance 
and War Bonds, funds are transferred 
from consumer markets, thus reducing 
the threat of inflation. To this may be 
added the primary role played by the life 
insurance company, vitally important to 
our war effort, as well as in peace, in 
keeping off the public relief roles the sur- 
viving dependents of decedents, and keep- 
ing off the unemployment lists the em- 
ployees of business enterprises previous- 
ly operated by deceased owners. On the 
one hand, minimum life income must be 
guaranteed to widows and, on the other, 
sufficient cash must be assured for busi- 
ness obligations, estate taxes and liquida- 
tion costs. To cover these requirements, 
life insurance guarantees a fixed amount 
of capital cash at what might be termed 
“the exact moment of death.” 

For these reasons, individuals who 
properly protect their families and busi- 
nesses, and who are saving out of current 
earnings to pay life insurance premiums, 
should be corsidered as having made an 
important contribution to the war effort 
—indirectly, perhaps, but none the less 
effective. 


CONTINUED LOW INTEREST, HIGH TAXES 


Problems of the Day Discussed at New England Trust Conference 


ITH the largest attendance in its 

history—over 300—the 11th annual 
New England Trust Conference held an 
afternoon session on Dec. 8th featuring 
an extremely effective appraisal of Em- 
ployee Benefit Plans and Trust Invest- 
ments, with a panel discussion on invest- 
ment, legal, real estate and tax opera- 
‘tions, followed by the dinner address on 
Endowment Investments by Treasurer 
Horace Ford of M. I. T. Mr. Shattuck’s 
address on the role of pension plans is 
reported two pages hence. 


Mr. Ford described the use of the form- 
ula plan of investment control, and use of 
equities, in the endowment funds of the 
Institute, remarking the maintenance of 
that policy but with increase to 40% in 
bonds (three-fourths are governments) 
and 43% in common stocks. He also sum- 
marized the holdings of 130 colleges 
based on the survey in the October issue 
of The Exchange, and referred to the 
average income figure (in 1943) of 
4.02%, with pooling of practically all 
funds which are not expressly restricted. 


High Taxes and Low Money Rates 


With inheritance taxes probably held 
high in the foreseeable future, and even 
with later modification of income taxes, 
it will be hard to retain or build large 
fortunes, according to Dr. Marcus Nad- 
ler, speaking on prospects for trust in- 
vestments. However, a larger volume of 
trusteed funds was forecast, with death 
of many in this war occasioning trusts 
for grandchildren; accumulating pension 
funds; increased use of trust device by 
foreigners as they become familiar with 
its uses and as Europe drifts toward so- 
cialization. 


The low interest rates will favor crea- 
tion of larger proportions of estates in 
trust, and complexity and impact of tax, 
legal and technological influences will 
make more people seek professional ser- 
vice, while post-war capital markets may 
well revive the corporate trust and agency 
services, according to Dr. Nadler. Anent 
the low yields and smaller principal 


amounts, he also very appropriately 
urged greater protection of the oft-pen- 
alized life tenant by more liberal invest- 
ment discretion and right to invasion of 
principal. 


No change in long term money rates is 
visible over the next five or six years 
(though British short-term financing at 
154% will be a drag on our rates in this 
category) with our all-time high volume 
of money in circulation, increase in gold 
stocks (after war) as exports will exceed 
imports, continued high bank credit and 
deposits and post-war conversion of war 
bonds by corporations and individuals, he 
asserted. Furthermore, the cumulative 
effect of pension trusts and life insur- 
ance, with other savings, will present a. 
large demand for high-grade securities, 
and corporate refundings to 3% basis or 
so will continue. While equities will prob- 
ably be the preferred medium for corpo- 
rate expansion, Dr. Nadler pointed to the 
large reserves of many corporations. 


Bonds and Stocks—but not Cyclical 
Industry 


With trusts generally having a high 
percentage—perhaps 40%—in series G 
bonds, the Doctor foresaw “every trust 
officer a G-man” but stated that medium 
grade bonds and preferred stocks have a 
definite place in trust portfolios, with 
their higher yields and chance for appre- 
ciation, as the trust company has facili- 
ties for analyzing company and industry, 
originally and frequently, and where the 
question “is there danger of default?” 
can be answered in the negative. 


As to common stocks, he cautioned 
against highly cyclical industries and 
after prolonged, big rise in market. 
Among the groups to consider were men- 
tioned: bank stocks (but cited disadvan- 
tage of lack of full information), raw 
chemicals—and oils and alcohols—as we 
move into the chemical age and as oils 
have continued, diversified uses and liq- 
uors cater to human desires in good or 
bad times and are diversified in phar- 
maceutical and end uses. The same lack 
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of cycle depression and the demand pres- 
sures apply, he pointed out, to tobaccos 
and motion pictures, though in the latter 
some managements are too expensive. 
With ordinary qualifications, anything 
on wheels looks good, with possible call 
for 30 million autos and trucks after war, 
export as well as deferred home need for 
railroad equipment. As to farm equip- 
ment it should be noted that the farmer 
is prosperous and largely out of debt, in 
contrast to condition after the last war. 

Though we have a Damoclesian debt, 
there is the consolation that corporate 
taxes can’t go higher than they are now, 
and we have all the prerequisites for 
prosperity, not only in the war aftermath 
period but for long years ahead, in our 
great plant, labor supply and skills (in- 
cluding many developed in the military 
as well as war effort) and in know-how. 
To see that we realize that potential, how- 
ever, and with the government as a prom- 
inent partner in business, Dr. Nadler con- 
fided the opinion that we should profit- 
ably give as much time to politics and eco- 
nomics as to bridge and other more se- 
dentary diversions. 
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Hollywood Trust Preview 


A motion picture to depict the drama of 
trusteeship, as it touches the American fam- 
ily and serves public, community and social 
life, is projected by the Trust Division Pub- 
lic Relations Committee of the California 
Bankers Association. The report submitted 
by William Spinney has been studied by 
the Association’s executive committee and 
enthuiastically endorsed for action. For 
more than a year consultations have been 
had between the committee members and 
the Visual Education authorities of the local 
public school system and with officials of 
M.G.M. and Walt Disney studios, where 
films were reviewed and benefits considered. 

This project, which has been taken up 
with the executives of the American Bank- 
ers Association and the Trust Division, has 
the objective of presenting to the public and 
particularly to school children, the role and 
accomplishments of Trusteeship as a quasi- 
public service and medium for economic 
welfare. Robert Bolman of the Union Bank 
& Trust Company in Los Angeles, as chair- 
man of the Committee, states that the Cali- 
fornia Bankers Association is anxious to co- 
operate with the national association in de- 
veloping and producing such an educational 
film, as the basis for better public under- 
standing and relations for both the banking 
and trust business. 


A notably progressive organization which 
has pioneered or developed many of the most 
practical innovations of the trust business, 
the Trust Division, through its Public Rela- 
tions committee, has also undertaken a pro- 
gram to substitute more constructive inter- 
ests with attorneys than is provided by pres- 
ent channels which have become mainly a 
grievance committee. This will be extended 
to include study of relations and program- 
ming with C.P.As. Life Underwriters and 
other related groups. 


A survey of State banking associations to 
ascertain public relations efforts along trust 
lines is also under way, as is a recapitula- 
tion of trust literature published by the cor- 
porate fiduciaries in California. A display 
of this current trust publicity at the C.B.A. 
annual meeting in May is being considered. 
Written reports are being made on statistics 
of trust institution assets throughout the 
state, with particular reference to holdings 
of government bonds, and the committee has 
submitted a resolution that each trust insti- 
tution be urged to join in a definite program 
of public relations and have a regular an- 
nual appropriation so that work may pro- 
ceed on a long-term basis. 


A VIEW OF EMPLOYEE PLANS 


PENSION trust is really nothing 

more than an ordinary living trust, 
and the chief duty of trust men is merely 
to see to it that “the ordinary elements of 
a trust are carefully described and set 
forth in the completed instrument, viz: 
the description of the property to be de- 
posited; the description of the trustees’ 
duties; and the description of the bene- 
ficiaries and the interests which they each 
have in the property,” declared Mayo A. 
Shattuck, Esq., of Boston, at the New 
England Trust Conference last month. 
“If you limit your activities to that func- 
tion you will be working on entirely fa- 
miliar ground.” 


“T dare say that in ordinary family and 
business trusts you do not seek to pose as 
experts in all of the collateral aspects, 
such as, for example, the aspects of in- 
come tax, gift tax and estate tax prob- 
lems,” Mr. Shattuck asserted. ‘“Similar- 
ly, if in an ordinary trust the trustee is 
given powers to purchase policies of in- 
surance or contracts of annuities you do 
not pose as experts in that type of invest- 
ment. You will call in, when you are con- 
fronted with situations of that kind, per- 
sons of skill in those two highly special- 
ized walks of life. If you follow that same 
approach in putting together a pension 
plan you can hardly go wrong; you will 
hardly allow the distortion of a sound 
trust plan just to gain a few extra dol- 
lars of fancy tax saving. You don’t al- 
low the head of a family or the head of a 
business to create a living trust which 
you are morally certain will defeat the 
family or business aims which a man of 
prudence, intelligence, and discretion 
should have in mind. You insist that the 
instrument shall have positive virtues of 
its own. 


“Keep the same standards for the Em- 
ployee Benefit Trust. You have some 
idea, as a banker and business counsellor, 
when a company can safely embark upon 
such an enterprise. You know as a human 
being when it is or is not wise to load any 
plan too heavily in favor of a few indivi- 
duals. You know as a student of the poli- 
tical American scene, whether labor is or 
is not likely to consider a given plan to 


be a step in a direction which it thinks 
favorable to its cause. It is also your 
purpose to see to it that the powers and 
authorities granted to your institution 
are fit and proper to enable your institu- 
tion to discharge its duties without undue 
danger of liability. Leave the rest of the 
worry to the men who are expert in their 
own field—the tax man, the insurance 
man, and the lawyer.” 

Three troublesome problems will have 
to be answered sometime in the future, 
Mr. Shattuck continued. (1) “What will 
happen when excess profit taxes are re- 
moved and corporate earnings inevitably 
decline? While these plans are all theore- 
tically revocable and amendable in na- 
ture, money paid out by the corporation 
cannot be recovered by the corporation . 
(although money paid out conditional up- 
on approval of the plan may be so recov- 
ered) and if there is a revocation or term- 
ination within a stated period of time, 
the amount of benefit received by the 
twenty-five highest paid employers has 
been placed within strict control. This 
is the celebrated Mim. 5717. 


(2) “What will be the attitude of or- 
ganized labor towards these plans. It 
seems safe to say that labor will not ac- 
cept such a plan as an alternative for 
what it considers a fair and going wage. 
We learned years ago that any attempt 
to substitute a profit sharing arrange- 
ment for what labor considered a reason- 
able going wage was a losing game. What 
labor really wanted, and is likely to want 
in the future, is its own idea of a reason- 
able going wage plus a retirement benefit 
and plus a profit sharing arrangement. 

(3) “What will be the fate of plans 
which are constructed in rigid form for 
the purpose of giving a tax advantage or 
an investment opportunity, and really for 
no other sound purpose? The fate of 
such a plan is painful death and the col- 
lateral effects of that painful death will 
be serious,” citing Laurence Hanmer’s ar- 
ticle in Sept. 1944 Trusts and Estates. 

Discussing “estimates” of the future, 
Mr. Shattuck said: 

“It is likely that the future will produce 
more Employeee Benefit plans which are 
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funded by investment arrangements and 
less Employee Benefit plans that are 
funded by insurance. The insurance 
companies are already somewhat gun-shy. 
I have an idea, moreover, that they are 
likely to become more so. Thé business is 
extremely expensive and it can be very 
complicated and hazardous. There may 
be a few companies which will continue to 
stay in the field, but I rather look for the 
same development which took place in the 
history of the corporate fiduciary busi- 
ness of the country, viz.: a drift away 
from insurance companies to banks. 
“The emphasis of the future is likely 
to be placed upon the profit sharing plan 
rather than the pension plan. Properly 
guided, the profit sharing plan can be ap- 
plied to large enterprises and also to 
small enterprises with great benefit. 
Properly guided, the future can rest, 
also, in the hands of the corporate fidu- 
ciary—small as well as large. For it is 
in the small towns where a factory em- 
ploys from ten to one hundred employees 


that the pension and profit sharing ideas 


are both greatly needed.” 
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Banks Adopt Employee Plans 


the banks which have recently 
pension or profit sharing plans 
for their employees are: Bankers Trust 
Company of New York, The New York 
Trust Company, First National Bank and 
Trust Company, Oklahoma City, and First 
National Bank and Trust Company of Tulsa. 
Adoption of a plan for its own employees 
would seem to be a condition precedent to a 
bank’s soliciting pension trust business. 


Among 
instituted 


0 


Community Trust Grows 


The creation of five additional charitable 
gifts within the New York Community 
Trust, one by will and four by living trusts, 
has raised the number of separate funds in 
that administrative agency to 75, including 
12 not presently active. The Commercial 
National Bank and Trust Company is the 
trustee of two of the funds, while the Fifth 
Avenue Bank, The Guaranty Trust Com- 
pany, and Public National Bank and Trust 
Company are the trustees of the other 
funds. 


SERVICE 
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cal service in all fiduciary duties. For individuals we serve as 
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PENSIONS, INVESTMENTS. LAWS HOLD SPOTLIGHT 


HE 23rd annual meeting of the Trust 
Section, Texas Bankers Association 
was held in Galveston, November 24-25, 
with an attendance of some 100 delegates 
who heard a most constructive program, 
presided over by Floyd O. Shelton, vice 
president and assistant trust officer, Fort 
Worth National Bank. Sam. A. Chap- 
man, vice president and trust officer, Na- 
tional Bank of Commerce, San Antonio, 
was elected chairman of the Administra- 
tive Committee for the coming year. 
Newly elected to the Committee was Leon 
H. Thomas, trust officer, First National 
Bank, Houston. 
A summary of the available papers fol- 
lows. 


Prudent Man Rule 


SURVEY among Texas trust insti- 

tutions revealed that about 20% of 
those replying would like to invest funds 
of discretionary trust accounts in stocks 
but will not do so until Section 46 of the 
Trust Act is amended or repealed and 
the Massachusetts Rule substituted there- 
for. This was reported by DeWitt T. 


Ray, president, Liberty State Bank, Dal- 


las. Some 58% are so investing a portion 
of their funds despite the ambiquity of 
the law. 


Citing the fact that Texas trust insti- 
tutions are below the average of the na- 
tion in their stock investments, Mr. Ray 
asserted that “unless corporate trustees 
can produce a higher net income than 
214%, we are placed at a great disadvan- 
tage in our efforts to build large and suc- 
cessful trust departments. Beneficiaries 
generally measure the value of a trustee 
by the net return which they receive from 
the trust.” 


Mr. Ray went on to say that Govern- 
ment securities are not riskless (except- 
ing E, F & G bonds), recalling the great 
decline in Liberty Bonds after the last 
war. In making stock investments, he 
pointed out, timing is often more impor- 
tant than what to buy. The time to sell 
is also vital, and while it is not necessary 
to try to make any of the small swings in 
the market, considerable selling should 
take place when stocks appear exhorbi- 


tantly priced. In the past, he said, some 
comfort has been derived from the 
thought that the long upward trend in 
common stock prices would rectify mis- 
takes in timing, but fluctuations may be 
so wide that it would take a long time to 
correct a serious depreciation if timing is 
wrong. 

In addition to securities on the big 
board, Mr. Ray stated that there is a 
place in discretionary accounts that have 
a long time to run, with specific income 
requirements, for stocks of local, well 
managed business and banks. He con- 
cluded with a plea for adoption of the 
Prudent Man Rule. 


Employee Plans 


66 ORPORATIONS with widely fluc-. 
tuating profits should frequently 
avoid the fixed cost of a pension plan and 
seek to provide their retirement benefits 
as well as employee incentives through 
the medium of a profit-sharing trust,” ac- 
cording to Thos. E. Hand, C.L.U., pension 
consultant in Houston. “Other corpora- 
tions which adopt pension plans, the 
benefits of which are conservatively 
geared to subsistence levels, may well add 
a profit-sharing plan to supplement the 
assured security of the pension plan. Still 
other employers may feel that fixed re- 
tirement benefits have little attraction for 
younger employees and insufficient incen- 
tive value to stimulate maximum per- 
formance on the part of other employees. 
These deficiencies may be supplied with 
a profit-sharing trust,” Mr. Hand said. 
“A true profit-sharing plan has for its 
primary purpose the stimulation of em- 
ployees to do more efficient work. It is 
primarily an incentive plan. The funda- 
mental objective is to give the employee- 
beneficiary a sense of proprietary inter- 
est in the business. This type of trust is 
based on the principle of accumulating 
profit-sharing contributions for distribu- 
tion at some later time. In this respect 
they are similar to pension trusts. The 
fundamental difference, however, is due 
to the fact that the Treasury Department 
requires a definite formula of contribu- 
tion related to the profits of the business. 
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In addition, a profit-sharing trust must 
also include a definite formula for dis- 
tributing the profits so determined among 
the respective beneficiaries. Perhaps the 
most simple acceptable formula is to al- 
locate the contributions in any one year 
to the respective employees in the ratio 
which the compensation of each bears to 
the compensation of the entire group to 
be benefited. Such a formula may, if de- 
sired, be weighted to give recognition to 
past service provided it does not result 
in discrimination” in favor of stockhold- 
ers, officers, supervisory personnel or 
highly paid employees. 

“Many employers have created profit- 
sharing trusts with retirement features. 
Where this is done, the trust does not 
have to be approved by the War Labor 
Board and Salary Stabilization Unit, pro- 
vided the benefits are only payable in 
case of disability, death or retirement. 
Where severance benefits are payable, the 
plan does have to be approved by these 
Governmental agencies but approval will 
be readily given provided the plan other- 
wise meets with the qualification require- 
ments of Section 165 (a) of the Revenue 
Code, and provided severance benefits are 
not payable more rapidly than 20% a year 
for 5 years. Present regulations also re- 
quire that in event of liquidation, the 
trust corpus and interest accumulations 
will not be distributed sooner than 10 
years from the date of its establishment, 
and after distribution begins that such 
distribution will be made over a period of 
10 additional years.” 


After answering a number of specific 
questions which have come up during his 
experience, Mr. Hand offered the follow- 
ing suggestion to banks whose customers 
become interested in an employee benefit 
plan: 


Advise your client to: select a compe- 
tent and experienced pension consultant 
in whom they have confidence; furnish 
him with the exact personnel data with 
respect to their employees, including code 
number, occupation, sex, race, date of 
birth, date employed and basic monthly 
compensation (excluding bonuses and 
overtime pay) ; tell him what they desire 
to accomplish from a personnel manage- 
ment viewpoint; give him the earning 
history and tax status of their company 
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or have him study this with their accoun- 
tants; advise him of their prospects and 
operating plans for the future; suggest 
to him the tentative budget limitations 
they have in mind for such a plan; have 
him make a preliminary calculation, 
which will reflect the relative cost of in- 
cluding or excluding certain items, such 
as severance benefits, death benefits, em- 
ployees under age 30, employees with less 
than 2, 3 or 5 years of service, and the 
relative cost of using the several funding 
methods, with a statement as to the ad- 
vantages and disadvantages of each as 
applied to their particular situation. 


Returning Servicemen 


ANKS should keep themselves ad- 

vised of the activities of the numer- 
ous organizations, both governmental and 
private, devoting their efforts to aiding 
returning servicemen, in order to avoid 
duplication of effort and to render their 
service where it will do the most good, 
stated B. Magruder Wingfield, Vice Pres- 
ident and Trust Officer, The National 
Bank of Commerce, Houston. Mr. Wing- 
field cited the American Bankers Asso- 
ciation’s new committee, composed of 
representatives from nineteen states, 
whose principal functions are to develop 
a nation-wide program for banks, to aid 
in the preparation of regulations under 
the G. I. Bill of Rights, to aid in the 
preparation of any additional legislation 
which may be desirable for the assistance 
of veterans, and to keep the banks in- 
formed of any new developments which 
might be helpful to them in their ser- 
vices to veterans. 

The ways in which banks may be most 
helpful to returning veterans fall into 
four categories, he pointed out: 

1. Trust departments can act as con- 
servators or guardians of veterans, where 
needed. 

2. Banks should re-employ veterans in 
their old jobs in the banks. 

3. Banks can act as information or ad- 
visory centers in their various communi- 
ties for employment or business oppor- 
tunities for returning veterans. 

4. Banks can make sound loans to vet- 
erans to purchase homes and to veterans 
qualified to go into business or purchase 
farms and equipment, either under the 





provisions of the G. I. Bill of Rights or 
otherwise. 

Mr. Wingfield concluded by urging each 
bank to keep in close touch with the rep- 
resentative of the Veterans Administra- 
tion in its community and with the local 
chapter of the American Legion or other 
serviceman’s organization. 


Trust Code Changes 


RUST administration and trust law 

in Texas have benefited greatly from 
passage of the Trust Act on April 19, 
1943, but there are a number of points 
which need clarification, according to R. 
Dean Moorhead, assistant attorney gen- 
eral and formerly professor of trusts and 
estates at University of Texas School of 
Law. 

“Perhaps the most serious defect of 
the statute is its failure to contain any 
express provision stating whether or not 
it is wholly prospective in effect,” Mr. 
Moorhead declared. “If I were adminis- 
tering a trust created prior to April 19, 
1943, I could do no more than guess 
whether I would be safe in disregarding 
all of the provisions of the Trust Act or 
whether I should pick and choose among 
its provisions to discover those which 
might constitutionally be given a retro- 
active effect. Since the Act contains some 
features which could constitutionally be 
given a retroactive effect and others 
which could not, a decision by the courts 
that the Act is retroactive, or an amend- 
ment of the Act to the same effect, would 
scarcely dispel the uncertainties which 
confront a trustee or trust attorney. 
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“The courts will probably hold that all 
portions of the Act, except for the in- 
vestment provisions (which are specifi- 
cally retroactive), are prospective. Since 
such a decision would enable a trustee or 
a trust attorney to say with certainty 
whether or not the Act affects a given 
trust, I am inclined to believe that this 
interpretation would be the best solution 
of our present difficulties. Moreover, 
rather than waiting for a possible court 
decision to this effect, I suggest that an 
amendment embodying this interpreta- 
tion be sought.” 

An analogous question, Mr. Moorhead 
continued, is: How will the Act affect a 
trust incorporation in the will of a testa- 
tor who wrote his will before April 19, 
1943, but who died subsequent to such 
date? Since a will remains ambulatory 
until the death of the testator, there 
would seem to be no constitutional bar- 
riers against applying the Texas Act to 
this type of trust, he opined. However, 
many testators will fail to alter their 
wills to make them conform to the terms 
of the new legislation. Any amendment 
or decision which interprets the Act as 
prospective should take cognizance of 
this situation and should make provisions 
for it. 

Without discussing the relative merits 
of the “prudent man rule” or the “legal 
list” basis for trust investments, Mr. 
Moorhead declared that either rule is “in- 
finitely preferable to the muddled hodge- 
podge presently contained in the Trust 
Act. The prudent man rule is first made 
a part of the law and then in succeeding 
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clauses, provisos and exceptions, this rule 
is whittled down to the point where it 
emerges as an extremely curtailed and 
narrow legal list. Foremost, therefore, 
among the list of needed alterations of 
the Trust Act is the need for an amend- 
ment which will either adopt the prudent 
man rule—with perhaps an exception 
banning investments in common stock if 
this feature of the rule raises insuperable 
difficulties—or which will alter the pres- 
ent legal list in such a way that the prob- 
lems of a trustee and the need of an in- 
come beneficiary will gain at least some 
degree of recognition.” 

The law of charitable trusts remains in 
confusion, Mr. Moorhead asserted. “Pre- 
sumably those features of the Trust Act 
which deal with the administration of 
trusts are also applicable to all charitable 
trusts, and presumably the trustee of a 
charitable trust stands on a parity with 
the trustee of a private trust with respect 
to his rights, powers and privileges. How- 
ever, one still is unable to know with cer- 
tainty just when an attempted charitable 
trust is validly created or under what 
circumstances and in what manner a valid 
charitable trust may be created. Either 
by an amendment of or an addition to the 
Trust Act the rules governing the per- 
missible purposes and objects of charit- 
able trusts might be defined with certain- 
ty, together with suitable enactments on 
such matters as the duration of charit- 
able trusts, the required degree of defin- 
iteness of beneficiaries, and a considera- 
tion of the need for a continuance of the 
present dichotomy between public and 
private charitable trusts.” 

The failure of the Act to embody a 
categorical stand one way or the other 
on the subject of spendthrift trusts would 
seem to suggest the need for further 
study of this field, Mr. Moorhead stated, 
“with the thought that even if it is de- 
cided that no limit should be placed on 
the amount of immune income, it might 
be prudent to require positive evidence of 
an intention to create a spendthrift trust 
before such a trust is recognized and ac- 
corded its favored legal position.” 

Express trusts of realty are now re- 
quired to be established in writing. Due 
to ambiguous language, it is not clear 
whether this requirement also applies to 
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trusts of personalty. Mr. Moorhead con- 
cluded: “If we desire to continue the 
validity of oral trusts of personalty, it 
would be prudent to eliminate from Sec- 
tion 7 all superfluous references to a 
writing.” 


Legislative Recommendations 


SUB-COMMITTEE of the Legisla- 
tive Committee reported as follows: 


1. It recommends reinstatement in 
Texas of the reciprocity rule relating to 
taxation of intangibles of non-resident 
decedents. 


2. It recommends legislation specifical- 
ly instructing the executor to pay the 
State inheritance tax upon any contin- 
gent remainder interest, charging the 
same to the residue. 


3. It suggests a further study of a pro- 
vision for obtaining a refund of over- 
paid State inheritance taxes. 


4. It urges a statute specifically per- 
mitting the deduction of administrative 
expenses and executors’ fees, for inheri- 
tance tax purposes. 


5. It recommends consideration of 
change in computing executor’s or admin- 
istrator’s fee from percentage of cash 
collections and disbursements to percen- 
tage of gross estate. 


L. Smiley White, trust officer, Frost 
National Bank, was chairman of the sub- 
committee. 


Facilitate Fiduciary Transfers 


Nineteen New York banks have proposed 
to waive submission of the customary sup- 
porting documents in connection with the 
transfer of securities out of the name of a 
banking institution as fiduciary, located in 
a state where Section 3 of the Uniform Fi- 
duciaries Act has been adopted, and pro- 
vided that section also governs in the state 
where the corporation whose stock is in- 
volved has been incorporated. The banks, 
as listed in December Trust Bulletin, are 
Bank of New York, Bankers, Central Han- 
over, Chase, Chemical, City Bank Farmers, 
Colonial, Commercial, Continental, Em- 
pire, Guaranty, Irving, Lawyers, Manufac- 
turers, Marine Midland, National City, New 
York, Public, and United States Trust. 





INVESTING TRUST FUNDS TODAY 


DONALD C. MILLER 
Vice President, Harris Trust and Savings Bank, Chicago 


HE present is probably the most dif- 

ficult period in which we have had to 
operate, and possibly the most dangerous 
period—dangerous because of the urge to 
maintain income when the market for in- 
vestments of trust fund caliber just will 
not permit of a return comparable with 
that we received in the “good old days.” 
This urge to maintain income is leading 
many investors, and possibly some Trust 
Investment Committees, into the pur- 
chase of investments of inferior quality, 
which may cause some severe headaches 
in the years to come. 


Our hands are tied in our handling of « 


the trust with restricted investment pow- 
ers, so our discussion here will be on in- 
vestment under instruments which give 
the trustee broad powers. When invest- 
ing under such circumstances, we are 
operating under the “prudent man” rule. 


According to my own observations and 
experience, very few trust instruments 
with restricted investment powers are be- 
ing drawn today, even in the so-called 
“legal list” states. A check of investment 
powers in all trust accounts handled by 
the bank with which I am associated 
shows, for example, that in more than 
four out of five accounts we may purchase 
common stocks, and, with very few excep- 
tions, those accounts in which we do not 
have this authority were established 
many years ago. Our experience with the 
discretionary accounts has been very sat- 
isfactory, inasmuch as their flexibility 
has given us opportunities to meet chang- 
ing conditions, particularly those affect- 
ing income... 


If we take thirty per cent (the approx- 
imate average for the Middle West in a 
recent survey by Gilbert T. Stephenson) 
as our policy percentage for commons, 
this leaves seventy per cent for fixed in- 
come bearing securities, which we might 
divide into fifty per cent bonds and deben- 


Excerpts from address before Indiana Trust 
Conference. 


tures and twenty per cent preferred 
stocks. An exact formula of this kind is 
neither practical nor sensible in all cases, 
but these percentages are suggested as a 
general guide around which trustees 
might operate. 


Government Bonds 


In the bond section we naturally turn 
first to our Government bonds, and the 
trustee’s best friend, Series “G’ War 
Savings Bonds. These twelve year 244% 
bonds, containing special provisions par- 
ticularly favorable to trustees, are the 
best “buy” for trust funds in the bond 
market today—even though trust officers 
fear they will be accused of being lazy 
and asked to justify fees if a relatively 
large amount of Series “G” bonds is 
used. A generous amount of these bonds 
can be justified... In a recent case of 
such criticism by a co-trustee, I sent him 
a list of high-grade corporation bonds and 
proposed that we would purchase any of 
them if, after I had told my story, he pre- 
ferred them to the “G” bonds. This list 
consisted of some new issues of well se- 
cured public utility bonds with some var- 
iety of maturities, most of which, how- 
ever, ran thirty years. The yields varied 
from 2.65 to 2.90 per cent for long bonds, 
and the return on the shorter maturities 
was even lower. A few of the better rail- 
road and industrial issues were listed, 
among which some maturities ran from 
ten to twenty years. The yield on some 
was less than 24%2%, the highest about 
3%, and the average only a little better 
than 234%. All were subject to personal 
property taxes in Illinois. Our co-trustee 
said he caught the point of our recom- 
mendation, and would favor “G” bonds 
(with the floor under their market pro- 
duced by agreed prices at which Uncle 
Sam would redeem them at any time dur- 
ing their life) for his trust until interest 
rates increased. 


I do not mean that a “Prudent Man” 
should be satisfied with 244%, even in 
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this market. In discretionary accounts 
we can look, very properly, for other 
media of investment that will supplement 
this return. Some good corporation bonds 
yield over 3%, but these must be picked 
with great care by experienced invest- 
ment men with the facilities to make a 
very careful and thorough study. 


Railroad Bonds 


Railroad bonds have regained some of 
their popularity because of greatly im- 
proved earnings and tremendous debt re- 
ductions, and some will now measure up 
to about as severe tests as can be applied. 
For the most part, bonds of the long haul 
railroads should be favored, but this 
might be considered only the first test. 


There should follow a study of “the 
record” over the past ten or more years. 
The record of a few was so surprisingly 
good that they can be placed on the list 
for further study... By taking debt re- 
duction into consideration and applying 
present annual fixed charges to net earn- 
ings in even the worst depression years, 
some additional railroads will be added to 
the study list. Newly reorganized roads 
should be examined, because their fixed 
charges have been so greatly reduced 
from former levels that in all, or certain- 
ly most cases, the earnings of the depres- 
sion years would have supported them. 
Then further study must be made of the 
security behind each of the bond issues, 
because no one investment classification 
has such a variety of mortgage liens, re- 
ferred to as divisional liens, as do rail- 
road bonds. 


This part of the study is almost im- 
possible without maps showing the exact 
mileage covered by each mortgage. But 
mere knowledge that a bond is secured by 
a first mortgage on a given mileage in a 
good system is by no means sufficient. It 
must be determined that the mileage en- 
joys traffic sufficient to support its part 
of the debt in case the railroad expe- 
riences financial difficulty. Reliable traf- 
fic studies, broken down to cover division- 
al liens, when studied in connection with 
the mortgage maps, will disclose rather 
conclusive evidence from which satisfac- 
tory railroad bonds may be selected. 
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Public Utilities and Industrials 


Public utility bonds, particularly those 
of the operating companies, have had, as 
a class, an excellent record. Capital 
structures of operating companies are 
not nearly so complicated as those of most 
railroads, and information necessary to 
appraise the various mortgage issues may 
be somewhat more readily available. In 
many cases the modern prospectus, sup- 
plemented by an historical study, will 
provide much of the needed information. 
Even appraisals of physical property are 
frequently available through Federal 
Power Commission reports, rate decisions 
by the state public utility commissions, 
and reports by engineers and other ex- 
perts. At no time has so much helpful 
and reliable information been available. 


In the industrial field, the mortgage 
bond is being replaced by the unsecured 
debenture, which I predict will become 
even more common. Too much reliance 
should not be placed on the mortgage lien, 
for, after all, it is sustained earning pow- 
er which makes good bonds and deben- 
tures. There are industrial debentures 
which, from the standpoint of quality, 
are suitable for the most conservative ac- 
counts, and they should not be rejected 
because of the absence of a mortgage. 
Extremely long maturities are not favor- 
ed because of changes in industries, and 
it is usually desirable to have periodic 
sinking fund payments or serial maturi- 
ties. It is probably a good rule to require 
that the total debt of an industrial corpo- 
ration be less than its current assets, but 
there are exceptions. 


The modern type of annual report put 
out by our leading industrial corporations 
is very complete and interim reports are 
becoming customary, but industry stud- 
ies are also important to satisfy us as to 
the position of a given corporation in its 
industry. 


Municipals 


Municipal bonds are necessary in 
larger trusts in which relief from Federal 
income taxes is important. If the income 
tax status of the income beneficiaries is 
known—as it should be—we can deter- 
mine whether or not mdnicipals are the 
best purchase for the trust. 





While these bonds, payable from un- 
limited ad valorem taxes, have been our 
favorites, and their record as a class has 
been second only to Governments, we 
must not overlook bonds payable solely 
from revenues of municipally owned pub- 
lic utilities. There has been a substan- 
tial increase in the issuance of this type 
of bond and I am satisfied that their use 
is on the increase. The individual issues 
should be studied to see if the laws and 
ordinances under which they are issued, 
character of the community, provision for 
debt reduction, earnings, and manage- 
ment are such that the bonds would qual- 
ify for trust funds. Adequate financial 
reports should be made available each 
year, for sometimes municipalities are 
careless about this. 


Stocks 


The return on preferred stocks of good 
quality today is from about 344% to 
414%, with some yielding more only be- 
cause their quotations are kept down by 
call prices. Their limited purchase is jus- 
tified to deliberately buy income. Their 
study follows closely that of bonds, but 
naturally those issues of corporations 
with no or relatively modest funded debt 
are favored. I am glad to notice a growing 
tendency to include sinking funds in pre- 
ferred stock issues. This removes, to 
some extent, the objection of a lack of 
maturity, and may help their market... 


For some years, our bank has put 
331%4.% in common stocks when investing 
on its sole responsibility, but has held 
somewhat larger percentages when the 
stocks were inherited. I strongly favor 
the purchase of common stocks for diver- 
sification and income, but I am not con- 
vinced that they should be purchased as 
a hedge against extreme inflation. It is 
usually wise to choose those issued by 
leaders in their industries, and which 
have earned money and had an unbroken 
dividend record for ten or more years. 
It would be well, also, to favor those com- 
mons which are not preceded in the capi- 
tal structure of a corporation by exces- 
sive funded debt or preferred stock. 


I do not favor common stocks for the 
very small trust unless through the me- 
dium of a Common Trust Fund; the 
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smaller trusts usually require a greater 
stability of income. 

Diversification becomes even more im- 
portant in a common stock program, and I 
would advocate investing only about one- 
half as much money in any one common 
stock as would be invested in a single 
bond issue. Use of common stocks entails 
a somewhat greater responsibility and 
should not be undertaken by an institu- 
tion unless it has a trained and expe- 
rienced investment personnel and is will- 
ing to spend the time and money neces- 
sary to do a creditable job. 


Percentage Method at Work 


Assume that a given account is fully 
invested and that the policy percentage 
is in use to the full extent. Then comes 
a substantial rise in the market, which 
carries the stock percentage up a number 
of points. It might then be advisable to, 
“cut back” to the agreed percentage— 
putting the proceeds of sales into fixed 
income investments, using short term se- 
curities when interest rates are low, in 
an attempt to hold the increase in value. 





BURLINGAME 
PLAN 
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Offers a predetermined pro- 
gram of action whether market 
prices rise or fall. Enforces 
profit taking and materially re- 
duces shrinkage caused by fall- 
ing prices. Operated success- 
fully for 9 years. 


Inquiries from individual investors 
and trust cfticials invited. 


The Burlingame 
Corporation 


53 State Street 
Boston 9, Massachusetts 
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A declining stock market may reduce the 
percentage of common stocks below that 
fixed by policy, and further investments 
would then be in order at the lower 
prices. P 


I have seen this kind of operation at 
work in connection with a common stock 
program initiated in 1933. Stocks were 
accumulated up to the high market in 
1936 and 1937 and then “cut back.” A de- 
clining market then reopened many ac- 
counts to commons again, until sometime 
in 1943, when the policy percentage was 
exceeded in a great many accounts, re- 
sulting in another “cut back” and pur- 
chase of short term bonds, usually Gov- 
ernments. 


At least three methods of “cutting 
back” should be considered. One is to 
slice off a portion of each common stock 
held, but this frequently results in “odd 
lots,” which might be objectionable; an- 
other is to eliminate items which the In- 
vestment Committee has wanted to sell 
when a sale could be justified; still an- 
other is to balance off profits against loss- 
es to avoid a Capital Gains tax. 


Ceiling Prices 


Common stocks are not a good purchase 
in all markets—probably not more than 
about half the time; and therefore we 
should make use of as many helpful tools 
as possible to help us determine when 
they are in a buying range. One way to 
do this is to fix limit or ceiling prices on 
the stocks to be used. In fixing these 
limits a careful study of the market his- 
tory for each stock should be made, in- 
cluding comparisons of the market 
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swings with other stocks in the same in- 
dustry group and with the averages of a 
broad list of stocks. In fixing each top 
limit it should not be made so low that 
stocks may be purchased at only infre- 
quent intervals, nor so high that prices 
paid will result in too low an investment 
return. Adjustments may have to be 
made but the limits should not be too 
flexible or the advantages of this proce- 
dure will be lost. 


I have seen this part of an investment 
program work any number of times. I 
have witnessed numerous cases in which 
cotrustees have advocated the purchase 
of some stock issue which was entirely 
satisfactory from the standpoint of qual- 
ity, but which seemed high in price in 
that it was selling above a limit fixed 
after a careful study. The suggestion 
has then been made that an order be 
placed to buy the stock in question at a 
price below the limit or “ceiling price” 
and let the order remain open for a rea- 
sonable time. Some excellent purchases 
have been made by this method. 


This part of the common stock program 
does not always work, because timing or 
other considerations may be faulty, but, 
if not, no particular harm is done ex- 
cept, possibly, some short delay in putting 
principal cash to work... 


We have witnessed the advantages of 
broad investment powers: in the last de- 
cade, in which we have seen interest 
rates drop to the lowest point in history, 
and I feel sure that the “Prudent Man 
Rule” will spread from state to state as 
its advantages become recognized and ap- 
preciated. The increased responsibilities 
should be welcomed by the trust institu- 
tions, as they are professionals, able and 
willing to take over duties from which 
amateurs might wisely shrink. 


Fiduciary Association Elects 


The following officers of the Associated 
Trust Companies of California were recent- 
ly elected: 

President: Laurence H. Tharp, 

California National Bank; 

Viee Pres.: Robert V. Walsh, Crocker 

First National Bank; 
Secretary: Harold Knowlton, American 
Trust Co., all of San Francisco. 


Anglo 





COLLEGE INVESTMENTS 


The composition of the general invest- 
ments of Harvard University and Massa- 
chusetts Institute of Technology are re- 
ported in the December 1944 issue of The 


Book Value 
Cash available for investment_$ 2,300,000.00 
U. S. Government Bonds __..._ 27,800,775.41 
Other Bonds. ____...._.. SU,ZZ8 96.17 
Total Bonds - 

Preferred Stocks 
Common Stocks _. 
Mortgages and Advances ___ 
Real Estate __ 


... 79,029,733.58 
. 17,535,732.74 
54,578,184.81 

1,880,015.47 
2,705,291.95 


Total General Investments 
(including cash as above)..$158,028,958.55 
*At book value. 


The relationship between the market and 
book values of the M.I.T. portfolio during 
the past seven years is shown in the fol- 


Exchange, published by the New York 
Stock Exchange. The salient items of the 
Harvard portfolio as of June 30, 1944 are 
indicated in the following table. 


% of 

% of Book 
Total 
1.38 
16.72 
32.65 
49.37 
11.24 
35.25 
1.13 
1.63 


% of 
Total 
1.46 
17.59 
32.42 
50.01 
11.10 
34.53 
1.10 
1.72 


Market Value 
$ 2,300,000.00 
27,767,187.50 
54,224,227.50 
81,991,415.00 
18,661,340.50 
58,551,369.62 
1,880,015.47* 
2,705,291.95* 


100.00  $166,089,432.54 100.00 


lowing chart which also indicates the de- 
clining yield on these investments during 
the same period. 


MASSACHUSETTS INSTITUTE OF TECHNOLOGY 


GENERAL 


COMPARISON 
OF BOOK 

& MARKET 
VALUES 


AS OF 
JUNE 30 


Fiduciary Association Elects 


The following officers of the Cook County 
(Chicago) Corporate Fiduciary Assn. were 
recently elected: 

President: Earl C. Kratzer, Pioneer Trust 

& Savings Bank, Chicago; 

Vice Pres.: R. D. Beckett, Mercantile Na- 

tional Bank, Chicago; 

Secretary: Lester S. Cain, LaSalle Na- 

tional Bank, Chicago. 


INVESTMENTS 


MILLIONS 


Heads Hancock 


Paul F. Clark was elected president of 
the John Hancock Mutual Life Insurance 
Company effective December 31, 1944, to 
succeed Guy W. Cox, who will become chair- 
man of the board. Mr. Clark, vice president 
since 1938, was the company’s Boston gen- 
eral agent for 17 years and in 1929 was 
president of the National Association of 
Life Underwriters. 
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INVESTMENT TRUST FORUM 


The Small Trust and Diversification in Money Management 


wow most important concern of those 
who either own or professionally 
manage capital is to gain the confidence 
of the people of modest estate who will 
so largely decide the economic atmosphere 
of the future, the Honorable Leverett 
Saltonstall, governor of Massachusetts 
set the keynote of the Boston Forum on 
Open-End Investment Companies. Held 
at the Parker House, Boston, on Dec. 7th, 
it was the first meeting of what will prob- 
ably be an annual event. Sponsored by 
Vance, Sanders & Co., the forum was at- 
tended by approximately 300 investment 
bankers, trust officers, private trustees 
and attorneys, with representation from 
several states. 


On the first question: Supervision for 
Smaller Trusts, Thomas Beacom Jr., of the 
First National Bank of Chicago, cited four 
principal means by which the increasing 
proportion and number of smaller trust es- 
tates could be properly diversified and ade- 
quately administered, with reasonable re- 
turn to both beneficiary and trustee. Pre- 
requisite is the greater standardization of 
operations, particularly in investment and 
accounting. To this end, as well as for 
diversification of investment risk and re- 
turn, he favored the Common Trust Fund. 
In view of the responsibilities, and the 
prevalence of low fees especially where af- 
fected by the current low income yields, 
more uniformity will be desirable and neces- 
sary if costs of administration are not to 
be prohibitive. 


A partial solution or alternative is the 
reduction in the number of different invest- 
ment items in the portfolio, or the use of 
“preferred lists” for investment of funds. 
Purchase of participations in well-selected 
investment trusts should have greater con- 
sideration, Mr. Beacom suggested, with 
clarification of the question of delegation 
of authority and allocation of the manager- 
ial expense. Events having shown that no 
single type of security is absolutely “safe” 
under current economic conditions; contin- 
uous and informed management, with di- 
versification of interests, is a prime require- 
ment. Mr. Beacom also cited the need, co- 
incident with standardization of operations, 
of development of junior officers to admin- 


ister normal trust matters under prescribed 
policies. 


The moot question of whether investment 
by a trustee in shares of an investment 
trust constitutes delegation of authority 
was expertly examined by Mayo A. Shat- 
tuck, nationally prominent authority on 
trust law. With the strait-jacket of “legal- 
list” investment losing ground to the 
“prudent man” or Massachusetts Rule, Mr. 
Shattuck anticipates wider use of open-end 
investment funds for trusts, particularly as 
men of substance and business are using 
such participations in increasing numbers. 


Mr. Henry Vance, of Vance, Sanders & 
Company, pointed out that in one invest- 
ment fund, 1700 of the participants were 
acting in one or another fiduciary capacity, 
and suggested that clearer definition of 
rights of trust institutions in this respect 
would be constructive. Mr. Shattuck con- 
cluded, from study of the few judicial de- 
cisions on the subject, that the law was in- 
conclusive, neither expressly prohibiting nor 
permitting such investment. He remarked 
the trend, however, toward employment of 
specialists such as engineers, appraisers, 
real estate agents, etc., as being significant 
in investment management, and with the 
majority of draftsmen as well as state laws 
recognizing the need for discretionary pow- 
ers of investment, anticipated increased use 
of shares of well-seasoned investment funds 
by trustees as well as other investors. The 
double liquidity of marketability for the 
shares of open-end investment companies 
and for their underlying equities was noted, 
providing the trustee a means of entering 
or withdrawing as his judgment dictates. 
Investment in many large corporations has 
in itself a rather analogous element of in- 
vestment management and diversification 
inasmuch as the top management is devel- 
oping or liquidating various subsidiaries or 
interests in other companies. 


Underlying all these issues is the fact 
that, in ever-growing numbers, the man of 
modest means is recognizing the need of 
expert care for his invested savings and 
seeking the institutional facilities that make 
possible a technically competent manage- 
ment with a diversified portfolio. 





© ciauiiieaibies investors who 
seek maximum income com- 
mensurate with safety often ask 
us if such a program necessarily 
precludes capital appreciation. 
Briefly, our answer is that the 
reverse is true—and that true 
conservatism reguires secking 








capital appreciation as an cftset 





against possible diminution of 
ptincipal. This policy has been 
found advantageous by many 
of the individuals whom we 
serve on a fee basis. 
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SHOP TALK ON TRUST INVESTMENTS 


MORTON SMITH 
Vice President, Girard Trust Company, Philadelphia, Pa. 


OR trust accounts whose beneficiaries 
are in a tax bracket of 75% or more, 
there may still be some justification for 
buying medium or even long term muni- 
cipals, but the differential in favor of 
corporates as opposed to governments is 
now so small as to make high grade cor- 
poration bonds unattractive for ordinary 
purposes. As a matter of fact, in Penn- 
sylvania due to the 4 mills tax, the net 
yield on nearly all top quality corporates 
is less than the yield on long term gov- 
ernments. Except for certain railroad 
bonds, therefore, there are virtually no 
respectable bonds selling under call price 
which yield significantly more than gov- 
ernment bonds. Governments, therefore, 
represent the best value in the high grade 
bond market. 
But we can’t put all our money into 


Series “G”’ 2%s and stay on speaking 
terms with our life tenants. Until re- 


cently preferred stocks have provided a 


partial answer to the problem, but with 
yields in this field approaching, and in 
special cases, breaking a 242% basis, op- 
portunities along this line are not too at- 
tractive for the time being. 


In unrestricted authority accounts the 
equity field is left open to us, including 
the income bonds of reorganized railroads 
and some of the better bonds of the so- 
called borderline carriers. You can still 
buy equities that you don’t have to be 
ashamed of at prices which would have 
yielded 4% to 6% on an average of good 
and bad years during the past decade. 


It is unwise to generalize as to what 
percentage of a full authority account it 
is proper to invest in equities. The in- 
terests of the life tenant and remainder- 
man must be treated fairly. In those rare 
cases where the life tenant is content 
with 24%2% I question whether a trustee 
is justified in taking any risk at all with 
the remainderman’s principal by buying 


Excerpts from address before the 16th Mid-Year 
Trust and Banking Conference of the New Jersey 
Bankers Association, December 8. 


common stocks. But in the far more 
numerous cases, we should bear in mind 
the recent tendency of the courts to take 
the viewpoint that a life tenant should 
not be allowed to starve so that the re- 
mainderman will be able to feast. 


Equities should be bought primarily 
for income, present and prospective, and 
not because of a theory that they are a 
hedge against inflation, or because we 
think they are going up in price. If divi- 
dend payments supported by earnings are 
satisfactory over a period of years, I 
would not worry too much about what 
happens to the price. 


Don’t follow a trend too long either 
up or down. Considerable weight should 
be given to what the rest of the world is 
doing as expressed in market prices and 
trends but there are times when what 
Dow calls, the bloodless verdict of the 
market place, is influenced more by emo- 
tion than it is by the appraisal of the 
facts. At such times it is always much 
easier to hide behind the skirts of other 
supposedly prudent men. This type of 
thinking places emphasis on the purchase 
of equities which are “acting well” and 
avoiding those which are “acting badly.” 
We made a little test of this theory re- 
cently, and found that if on the first of 
each year since 1926 a man had consis- 
tently bought the 10 worst acting stocks 
of the previous year and sold them at the 
end of the year, he would have come out 
considerably ahead of a man who had 
consistently bought the best acting 
stocks. 


The tendency to give a dog a bad name 
and hang it must be avoided just as care- 
fully as the tendency to assume that just 
because earnings have been going up for 
10 years, they will keep on going up for 
another 10 years (citing the public utility 
industry). Although it is a very good 
thing to buy stocks with growth trends, 
the trick is to buy them before the growth 
has all been discounted in the price. Some 
of the best opportunities for investing in 





stocks for income turn up in mature com- 
panies which are having temporary set- 
backs (e.g. United Fruit, International 
Business Machines, Coca Cola, in the past 
3 years). 

Mere size in a company is no guarantee 
of the excellence of its stock. Stocks of 
medium sized companies, whose manage- 
ments have shown ability to make money 
under difficult conditions, frequently pro- 
vide better values than the big national 
names. It should be remembered, how- 
ever, that as a rule their business is not 
as well diversified as the larger concerns 
and as a result they should be used with 
caution in small accounts where only a 
few stocks are held. 


Charitable Distributions 


The Committee of the Permanent Charity 
Fund Incorporated (Boston), in its twenty- 
seventh year book, reports that $240,856 
was appropriated from the income to 
131 organizations. The book value of the 
principal of the Fund is $5,939,371. 


Permanent Charity Fund was established 
in 1915 by Boston Safe Deposit & Trust 
Company to furnish a medium through 
which charitably disposed persons might 
leave money in trust to charity. The prin- 
cipal of the fund is invested and managed 
by the Boston Safe Deposit & Trust Com- 
pany, the income is received and distributed 
in charity by Committee of the Permanent 
Charity Fund Incorporated. 
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PROVIDING INVESTMENT CAPITAL 


"he Middle Atlantic States 


Mot populous and most highly 
industrialized, the Middle At- 
lantic States naturally rank high in 
capital requirements, in production of 
goods, and in wealth. 


Center of shipping from the days 
of ‘‘Fulton’s Folly’’; of security trad- 
ing since the days of the Button- 
wood Tree; starting point of western 
migrations down the Ohio River and 
through the Erie Canal—these states 
have long been the spearhead of 
American progress. 


In their internal development and 


in making their resources available 
to other sections, The Middle At- 
lantic States have had frequent occa- 
sion to utilize the facilities of in- 
vestment organizations such as our 
own thus providing both capital for 
growth and opportunity for prudent 
investors. 


Indicative of its contribution to the progress 
of this area, Halsey, Stuart & Co. Inc. has 
participated as an original underwriter in 
almost 600 bond issues, totaling over $2% 
billions, of representative corporations and 
municipalities of the Middle Atlantic States. 


HALSEY, STUART & CO. INc. 


CHICAGO 90, 123 S. LA SALLE STREET - NEW YORK 5, 35 WALL STREET 
AND OTHER PRINCIPAL CITIES 
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Where There’s A Will... 


ENDELL L. WILLKIE bequeathed 

to Mrs. Willkie household and per- 
sonal effects and any “residence property 
in which we may be residing at the time 
of my death,” according to his will which 
was probated last month. The residue of 
the former Presidential nominee’s estate 
is left in trust, with 75% of the income 
to be paid to his widow and the other 25% 
to be added to the principal. Upon her 
death, the trust is to continue for the 
benefit of his son Philip until he attains 
the age of 30, at which time the trust as- 
sets are to be transferred to him. Mr. 
Willkie gave his trustee discretion to use 
principal if the income shall be insuffi- 
cient to meet the needs of his widow or 
son. The Ohio State Bank and Trust 
Company, in liquidation since 1931, was 
named executor and trustee in the will, 
which was drawn in 1928, but inasmuch 
as administration of the estate will take 
place in New York where Mr. Willkie 
was a resident at the time of his death, 
the named bank acceded to Mrs. Willkie’s 
request to renounce the appointment in 
her favor... 


Lewis Spencer Morris, prominent New 
York lawyer and descendant of Lewis 
Morris, a signer of the Declaration of In- 
dependence, named his partner, Charles 
S. McVeigh, and Fulton Trust Company 
of New York, of which he was chairman, 


as executor and trustee of his will. Mr. 
Morris, who was an expert in estate and 
trust law, gave $10,000, $5,000 and 
$3,000, respectively, to three employees 
of his law firm, and to the others two to 
six months’ salary, depending upon 
length of employment, in appreciation of 
their services “which made the practice 
of the law so thoroughly enjoyable to 
me.” All debts are forgiven to the extent 
of $2,500 each. The residue of his es- 
tate, after cash bequests of $1,000 to each 
of seven godchildren and $20,000 to Mrs. 
Morris, is left in trust for her. Upon 
her death, each of five religious and char- 
itable organizations will receive $5,000, 
and the remainder of the fund will con- 
tinue in trust for the benefit of Mr. Mor- 
ris’ sister, with a niece succeeding to the 
fund on the latter’s death. The execu- 


tors and trustees are given wide powers 
in the administration and investment of 
the estate... 


John W. Kephart, former Chief Justice 
of the Supreme Court of Pennsylvania, 
left the residue of his estate, after be- 
quests to his daughter, grandchildren and 
sister, in trust for his wife for her life 
or until remarriage, at which time the 
income is to be paid to his three children 
equally. A codicil provides that by ma- 
jority vote the children may elect to term- 
inate the trust and take the principal. 
The executors are directed to construct 
a mausoleum at a cost not to exceed $10,- 
000. The trustees are permitted to retain 
any investments in the estate at the time 
of Judge Kephart’s death, but new in- 
vestments must be made in interest-bear- 
ing securities such as bonds and mort- 
gages. The will named Mrs. Kephart, a 
son and Provident Trust Company of 
Philadelphia as executors and trustees, 
but a codicil amends the will “by reliev- 
ing my wife from acting as executor and 
trustee of my estate, the duties of which 
would be too troublesome for her”... 


The estate of Sir William Mulock, 
former Chief Justice of Ontario, amounts 
to approximately $2,500,000, over one- 
half of which ($1,400,000) is in Domin- 
ion of Canada government bonds. Stocks 
totalled half a million, real estate almost 
as much, industrial bonds $100,000. His 
will makes a legacy of $50,000 to Prime 
Minister Mackenzie King. Trusts of 
$200,000 each are set up for two daugh- 
ters, and the residue is bequeathed to Sir 
William’s grandson, Hon. W. P. Mulock, 
Postmaster General of Canada, who is 
named as executor. The Canada Perma- 
nent Trust Company of Toronto is ap- 
pointed trustee and is also acting as 
agent for the executor. 


—_———0 


A fox terrier has been left $20,000, a 
city house, a Florida home and a sedan. 
With estate taxes what they are it shouldn't 
happen to a dog. 

H. I. Phillips in the New York Sun 





PERSONNEL CHANGES IN TRUST INSTITUTIONS 


ALABAMA 


Birmingham, Ala.—Major General John 
C. Persons has returned to his duties as 
president of the FIRST NATIONAL BANK, 
after four years as commander of the 31st 
Infantry Division, during which time he was 
awarded the Distinguished Service Medal 
for exceptionally meritorious service. 


CALIFORNIA 


Los Angeles—Don R. Cameron has been 
promoted to senior trust officer of UNION 
BANK & TRUST CO.; F. H. Kerns pro- 
moted to trust officer. 


DELAWARE 


Wilmington—William H. Foulk, attorney 
in trusts and estates, former Deputy At- 
torney-General assigned to the State Tax 
Department and special counsel for the 
State Tax Commission, was elected a direc- 
tor of the DELAWARE TRUST CO. 


ILLINOIS 


Chicago—Robert Lindquist, advertising 
and publicity officer and personnel director 
of the AMERICAN NATIONAL BANK & 
TRUST CO., was elected assistant vice pres- 
ident. He was recently elected third vice 
president of the Financial Advertisers Asso- 
ciation. 

Evanston—STATE BANK & TRUST CO. 
elected Eugene L. Voss vice president. Mr. 


Voss was vice president of the Continental 
Bank & Trust Co. of New York. 


MISSOURI 


St. Louis—A. Holt Roudebush, vice pres- 
ident and general counsel of MISSISSIPPI 
VALLEY TRUST CO. for over 18 years, has 
retired. He was an officer of the bank since 
1915, and a former member of the Executive 
Committee of the A.B.A. Trust Division. 


NEBRASKA 


Omaha—Henry W. Yates, vice president 
in charge of the trust department of 
UNITED STATES NATIONAL BANK, re- 
tired under the bank’s retirement program 
after serving 20 years with the institution. 


NEW JERSEY 


Jersey City—FIRST NATIONAL BANK 
announces the following promotions: Clif- 
ford A. Spoerl to first vice president; Edwin 
W. Spoerl to vice president and cashier; 
Lloyd Clarkson to vice president. George 
D. Cherry, trust officer, becomes vice pres- 


ident and trust officer; Herbert S. Croft and 
Edward N. Dean, assistant trust officers, 
promoted to trust officers. 


NEW YORK 


Brooklyn—James A. Allen was appointed 
assistant secretary of the BROOKLYN 
TRUST CO. He has served in a supervisory 
capacity in the accounting division of the 
personal trust department. 

New York—The CHASE NATIONAL 
BANK has announced the following promo- 
tions in its Trust Division: Second vice pres- 
idents John I. Brooks, Jr., Robert L. Cudd, 
J. Frank Honold and Lester E. States. 


New York—BANK OF THE MANHAT- 
TAN CO. made the following promotions: 
William H. Reynolds to vice president; Wil- 
liam Bishofberger and George W. Morris, 
Jr., assistant vice presidents; John A. Gluec- 
kert and Risdon G. Wright, trust officers. 

New York — CENTRAL HANOVER 
BANK & TRUST CO. announced the ap- 
pointment of Hoyt Ammidon, personal trust 
department, as assistant vice president. 

New York — CITY BANK FARMERS 
TRUST CO. promoted Anthony G. Quarem- 
ba to vice president; Hugh P. Guiler was 
elected assistant vice president; Edwin J. 
White assistant secretary. 


New York—CLINTON TRUST CO. elect- 
ed Rudolph A. Huebner trust officer. Mr. 
Huebner comes from the Federal Reserve 
Bank. 


New York—CONTINENTAL BANK & 
TRUST CO. elected Arthur Queron assistant 
vice president. 


New York—Charles S. McVeigh, lawyer, 
was elected a director of the FULTON 
TRUST CO. to succeed the late Lewis Spen- 
cer Morris. Edmund P. Rogers, chairman 
of the executive committee, was elected 
chairman of the board, a position held by 
Mr. Morris. 


New York—NEW YORK TRUST CO. 
elected Alfred Brittain, Jr., vice president. 
He was formerly with Northern Trust Co. 
of Chicago. Other appointments were: V. 
A. Wilson, assistant to the president; Milton 
A. Cole, James C. Crandall, Russell R. 
Johnson and William P. Kau assistant secre- 
taries; Frank A. Mutchler, Jr., assistant 
trust officer. 


New York—UNITED STATES TRUST 
CO. promoted Sterling Van de Water and 
Berkeley D. Johnson to assistant vice pres- 
idents. 





Rochester—CENTRAL TRUST CO. ap- 
pointed William H. Short, recently with 
Chase National Bank of New York, as head 
of the tax division. 


Rochester—Thomas J. Hargrave, presi- 
dent of Eastman Kodak Co., was elected 
chairman of the board of the LINCOLN- 
ALLIANCE BANK & TRUST CO. 


Rochester — 
Leigh H. Pier- 
son, vice pres- 
ident and 
chairman of 
the trust 
committee, 
ROCHESTER 
TRUST & 
SAFE DE- 
POSIT CO., 
who has spent 
45 years with 
the bank, 24 of 
which were de- 
voted to trust 
work, has re- 
tired. Elected 
assistant trust 
officer was 
Thomas J. 
Sercu. Robert 
C. Watson, 
chairman 
of the board, is 
also__—iretiring 
after 55 years 
of service, and 
is succeeded by 
John Craig 
Powers, who 
has been pres- 
ident and 
chairman of 
the executive 
committee for 
the past 24 
years. 


LEIGH H. PIERSON 


THOMAS J. SERCU 


OHIO 


Cleveland—Fred L. Emeny, assistant vice 
president of the CLEVELAND TRUST CO., 
has returned to his duties in the trust in- 
vestment department after 32 months with 
the office of the Chief of Ordnance in the 
War Department. 


PENNSYLVANIA 


Philadelphia—Thomas L. Ralph was pro- 
moted to trust investment officer at the 
FIDELITY-PHILADELPHIA TRUST CO. 
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Pittsburgh—Malcolm E. Lambing and 
Vincent P. Schneider were promoted to 
vice presidents at PEOPLES-PITTSBURGH 
TRUST CO. Mr. Lambing was formerly 
trust investment officer; Mr. Schneider was 
manager of the real estate and mortgage 
departments and will continue in that capac- 
ity. 

CANADA 


Halifax—Ralph West Elliot, managing di- 
rector of the NOVA SCOTIA TRUST CO. 
for 32 years, although officially retired from 
active business life, accepted the vice pres- 
idency on January 2nd. 


Toronto— 
The appoint- 
ment of Gor- 
don F. Hark- 
ness aS man- 
ager of the 
Toronto office 
of the MONT- 
REAL TRUST 
CO. has _ been 
announced by 
the directors. 
Mr. Harkness 
has been asso- 
ciated with the 
company at 
Toronto for 
the past 25 

GORDON F. HARKNESS years. 
Toronto—John Angus McDougald, newly 
elected vice president of the TRUSTS & 
GUARANTEE CO. at the age of 35, was 
educated at Upper Canada and St. Andrew’s 
Colleges. At 20 he was syndicate manager 
for Dominion Securities Corp. Mr. Mc- 
Dougald has represented large financial 
interests in England and the United. States 
as well as in Canada, and has reorganized a 

number of companies. 


0 


TRUST INSTITUTION BRIEFS 


Chicago, Ill—Shareholders of CONTI- 
NENTAL ILLINOIS NATIONAL BANK & 
TRUST CO. voted on January 12 to consoli- 
date the bank with the old Continental Na- 
tional Bank & Trust Co., which was con- 
tinued for legal reasons for administration 
of its trusts after the Continental Illinois 
was formed in 1929. These reasons no 
longer existing, directors of the two banks 
proposed consolidation to enable the latter 





Design of Manufacturers Trust 
Company’s new building at Fifth 
Avenue and 43rd Street, New York, 
for the exclusive use of its Fifth 
Avenue office which will be trans- 
ferred to it. The present structure 
will be demolished and the new con- 
struction will begin as soon as the 
required building material is avail- 
able. The exterior will be granite. 


to administer remaining trusts. There will 
be no change in capitalization or distribu- 
tion of stock. 


Oak Park, Ill.—Conversion of the Prairie 
State Bank to OAK PARK NATIONAL 
BANK took effect January 2, 1945. 


Clinton, Iowa—Trust powers have been 
granted under the Federal Reserve Act to 
the CLINTON NATIONAL BANK. 


Alexandria, La.—Trust powers have been 
granted under the Federal Reserve Act to 
SECURITY NATIONAL BANK. 


Baltimore, Md.—MERCANTILE TRUST 
CO. has acquired all the shares of capital 
stock of the Real Estate Trust Co. A 
branch of the Mercantile will be operated at 
the former site of the Real Estate Trust 
Co. 


Newton & Waltham, Mass.—NEWTON 
TRUST CO. absorbed the WALTHAM NA- 
TIONAL BANK and changed its title to 
NEWTON-WALTHAM BANK & TRUST 
CO. Eight branches will be maintained in 
Newton and one in Waltham. 


Fairmont, W. Va.—Trust powers have 
been granted under the Federal Reserve 
Act to the FIRST NATIONAL BANK. 


IN MEMORIAM 


THOMAS J. HOBAN, vice president of 
the Chicago Title and Trust Co. and a 
former city judge in Elgin, Ill. He was past 
exhalted ruler of the Elks in Elgin, active in 





the Notre Dame Club of Chicago, and 
Catholic Charities of the Rockford Diocese. 


SPENCER S. MARSH, a director and 
former chairman of the board of the Na- 
tional Newark’& Essex Banking Co., with 
a local banking history of 54 years. Mr. 
Marsh was a former president of both the 
Essex County and the New Jersey Bankers 
Associations. 


LEWIS SPENCER MORRIS, member of 
the law firm of Morris & McVeigh, and an 
expert in estate and tax work. He was 
chairman of the board of the Fulton Trust 
Co. of New York. 


CHARLES M. ROGERSON, a director 
and head of the law department of the 
Boston Safe Deposit & Trust Co. and mem- 
ber of the board of directors and executive 
committee of the Greater Boston Commun- 
ity Fund since its inception. Also a trustee 
of the Franklin Savings Bank and treasurer 
and secretary of the Permanent Charity 
Fund Ince. 


eAd Virginia institu- 
tion, established in 
1865, with thoroughly 
modern trust facilities. ° 


First AND MERCHANTS 
National Bank of Richmond 
Member Federal Deposit Insurance Corporation 
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TAX VALUATION OF STOCK 


Factors in Determining ‘‘ Market”’ Value for Estate 
and Income Taxes 


PHILIP NICHOLS 
Counsellor at Law, Boston 


J N the administration of the tax laws it 
i very frequently becomes necessary to 
determine the value on a specified date of 
a block! of stock in a particular corpora- 
tion. The problem is by no means dis- 
appearing with the growing disuse of 
property taxation on intangibles. (There 
are fifteen “millage tax states” in some of 
which corporate stock is taxed ad valor- 
em.) Under the income tax laws the 
value of a block of stock on a specified 
date must often be determined ;? and un- 
der the succession, estate and gift tax 
laws the valuation of blocks of corporate 
stock is of every day occurrence. A simi- 
lar problem arises under some of the 
other excise tax laws, state and federal, 
although a distinction between the value 
of the entire capital stock and the aggre- 
gate value of the separate units of stock 
must in some instances be kept in mind.? 


The value used for purposes of taxation 
is, in almost every instance, the market 
value.* The market value of a piece of 


. In this article “‘block” has been given a meaning 
to include the aggregate of shares, few or many, 
which are to be valued for tax purposes in a par- 
ticular case. 


2. As to determine the March 1, 1913, value of stock 
subsequently sold; the value of stock acquired by 
inheritance and subsequently sold; etc. 


3. Under the federal capital stock tax law, the “fair 
average value” of the capital stock of a corpora- 
tion is not necessarily the sale price of small lots 
multiplied by the total number of shares. Ray 
Copper Co. v. United States, 268 U. S. 373 
(1925). Nevertheless it has been held that value 
of stock for capital stock purposes is prima facie 
value for income tax purposes, Anson Evans et al. 
Trustees, 29 B.T.A. 710 (1934), and that it was 
improper for the Commissioner to increase the in- 
come tax by taking one value for capital stock pur- 
poses and another for income tax purposes, Foss 
v. Comm., 75 F (2) 326 (1935). 


. Even when the statute makes “actual value’’ the 
test, market value is what is meant. W. 7. Grant 
Co. v. Duggan, 94 F (2) 859 (1938). Cash val- 
ue, fair cash value and fair market value mean the 
same as market value, except that the word “fair” 
may justify the disregard of fleeting conditions 
affecting prices on a single day. National Bank 


property may be defined as the price in 
money which an owner of the property, 
willing but not obliged to sell it, could ob- 
tain from some other person willing but 
not obliged to buy it, if such owner should 
offer the property for sale and make rea- 
sonable efforts to sell it, and were allowed 
a reasonable length of time to find a pur- 
chaser.® Obviously, if property is of a 
kind commonly bought and sold, prices 
paid for property identical with, or close- 
ly similar to, that which is being valued, 
in voluntary sales in the open market, on 
or about the tax day, constitute the best 
evidence of the fair cash value of such 
property, so much so that, if such evi- 
dence is available, other evidence is not 
worth considering. 


Active Stocks 


N the case of widely held stocks in 

large corporations, listed on the stock 
exchanges of the principal cities and ac- 
tively traded in every day, the price is 
standardized and an ideal case for the 
competence and even the conclusiveness 
of the evidence of sales is presented. If 
such evidence is available, it is idle to at- 
tempt either to confirm or to contradict it 
by evidence of the “intrinsic” value of 
the stock. Even if the stock is not listed, 
the sales may be sufficiently frequent or 
sufficiently close to the valuation date to 


of Commerce v. New Bedford, 175 Mass. 257 
(1900). However, in determining taxable gain 
on the exchange of securities, gain is not recog- 
nized unless the securities received have a readily 
realizable, or at least definitely ascertainable, mar- 
ket value. Helvering v. Tex-Penn Co., 300 U. S. 
481, 499 (1937); and other cases. The reason 
for this rule is the injustice, if not the unconstitu- 
tionality, of taxing “‘paper profits.’’ 

. North American Tel. Co. v. Northern Pacific Ry. 
Co., 254 F 417 (1918); and other cases. 


. Walter v. Duffy, 287 F 41 (1923); Hazeltine 
Corp. v. Comm., 89 F (2) 513 (1937); D. W. 
Cowden et al., 3 B.T.A. 816, 821 (1926). 
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indicate fair market value.? Sales may 
be so few, however, and so distant in time 
from the day as of which the valuation is 
to be made, as to be incompetent in evi- 
dence, or, if admitted, may be properly 
ignored.® 

The date of the sale is deemed to be the 
day when the sale occurs, regardless of 
the day when the purchaser receives the 
stock certificate;® and when there are a 
sufficient number of sales on the valuation 
date, sales at other times should be ig- 
nored.'® When, however, there are no 
sales or an insufficient number of sales on 
the valuation date, sales for a reasonable 
period, depending in length on the activ- 
ity of the stock, before and after the val- 
uation date, should be considered and an 
average struck.!! 

Forced sales do not furnish competent 
evidence,'? and the same is true of sales 
controlled by any motive other than the 
desire of both buyer and seller to make a 
trade upon the best terms possible.13 A 
sale may be rendered incompetent or at 
least not controlling by reason of the fact 


that it was based upon misinformation 


7. Rice v. Eisner, 16 F (2) 358 (1926); Penney & 
Long v. Comm., 39 F (2) 849 (1930); Robertson 
v. Routzahn, 75 F (2) 537 (1935); Comm., v. 
Robertson, 75 F (2) 540 (1935); Joseph Holmes, 
Executors, 22 B.T.A. 757, 759 (1931); National 
Bank of Commerce v. New Bedford, 155 Mass. 313 
(1892), 175 Mass. 257 (1900); Re McMillen’s Es- 
tate, 157 N. Y. Supp. 655 (1915). 

. Walter v. Duffy, note 6; Kinney’s Estate v. 
Comm., 80 F (2) 568 (1935); Moffitt v. Hereford, 
132 Mo. 513 (1895); People v. Coleman, 107 
N. Y. 541 (1887); Re Moore’s Estate, 161 N. Y. 
Supp. 142 (1916); Re Hoffman’s Estate, 198 
N. Y. Supp. 401 (1923). 

. Anita Owens Hoffer, 24 B.T.A. 22, 27 (1931). 

. Hazeltine Corp. v. Comm., note 6. 

. Re Crary’s Estate, 64 N. Y. Supp. 566 (1900); 
Re Chambers’ Estate, 155 N. Y. Supp. 153 
(1912); Re Kennedy’s Estate, 155 N. Y. Supp. 
192 (1912). 

. Walter v. Duffy, note 6; Hazeltine Corp. v. Comm., 
note 6; Brooks v. Willeuts, 9 F Supp. 19 (1934). 
A sale at a fantastic price of one share which 
gave the purchaser the controlling interest in the 
corporation is not competent. Moffitt v. Hereford, 
note 8. 

3. Will M. Ott, 14 B.T.A, 867, 869 (1929). Thus 
sales made at a low price to get the purchaser into 
the organization, Behles v. Comm., 87 F (2) 228 
(1937), or to help the purchaser, Mitchell v. 
Comm., 48 F (2) 697, 700 (1931); Birmingham 
Trust & Savings Co., Executor, 5 B.T.A. 245, 249 
(1926); are not competent; but that the sales 
were all made to persons already stockholders does 
not render them incompetent. Comm. v. Swenson, 
56 F (2) 544 (1932). In Camp v. U. S., 44 F (2) 
126 (1930) the price at which a corporation took 
over shares of its own stock in cancellation of a 
debt was competent but not conclusive. 
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intentionally disseminated or was the re- 
sult of high-pressure salesmanship in a 
place remote from the town in which the 
activities of the corporation were carried 
on.14 


Infrequent Sales 


HERE are some decisions to the ef- 

fect that the prices paid during pe- 
riods of boom or depression should be 
disregarded as not representing “fair 
market value” even though the period of 
abnormality lasts for several years.!° 
While it is probably justifiable to disre- 
gard the effects of a moment of exaltation 
or panic,!® a situation which actually af- 
fects the amount of money in payment 
for a block of stock which a willing buyer 
would give and a willing seller take, not 
as a matter of fleeting fluctuation but of 
matured financial judgment covering a 
measurably substantial time, must be re- 
garded and be reflected in the valuation.!* 
Any other conclusion disregards the 
meaning of “market value.” 


In some instances the sales of stock of- 
fered in evidence have been so few, or so 
remote in time, as to be inconclusive 
standing by themselves, but have been 
held competent when used in connection 
with corroborating evidence of the net as- 
sets or the earnings of the corporation 
and the dividends paid by it, to establish 
the value of the stock.'® 


When there are no sales of the stock in 
question available we are on more dubious 
ground. An offer, without evidence that 


14. Fruen Investment Co., 2 B.T.A. 542 (1925); C. A. 
Bryan et al., 19 B.T.A. 111, 124 (1930) ; Eleanor 
Lansburgh, Adm., 35 B.T.A, 928 (1937); In re 
Spitly’s Estate, 124 Cal. App. 642 (1932). In 
Estate of Millie Langley Wright, 43 B.T.A,. 551 
(1941) it was however held that prices at num- 
erous sales on the N. Y. Stock Exchange could not 
be rebutted by later disclosures of misrepresenta 
tions and concealment of facts concerning the 
corporation. 

5. Rogers v. Strong, 72 F (2) 455 (1934); Laird v. 
Comm., 85 F (2) 598 (1936). 

. National Bank of Commerce v. New Bedford, note 
a 

. W. T. Grant Co. v. Duggan, note 4. See also 
Tremont & Suffolk Mills v. Lowell, 271 Mass. } 
(1930). 

: Phillips v. U. S., 12 F (2) 598 (1926) affd. 24 
F (2) 195 (1928); Cartier v. Comm., 37 F (2) 
894 (1930); Steece v. Miller, 41 F (2) 530 
(1929); Wright v. Comm., 50 F (2) 727 (1931): 
Olson v. Comm., 67 F (2) 726 (1934); Anna S. 
Richards, 13 B.T.A. 1279, 1284 (1928); Kane 
wha Banking & Trust Co., Exec., 29 B.T.A, 376. 
381 (1933). 





the offeror was able and willing to buy 
the stock, is incompetent;!® but it has 
been held that a bona fide offer by a per- 
son knowing the property well and finan- 
cially able to carry out the transaction is 
admissible, and, in the absence of other 
evidence, may be controlling.?° Sales of 
similar stocks have also been held to be 
of some evidential value.*! 


“Blockage” Principle 


HE general acceptance of sales prices 

as conclusive evidence of value, at 
least in the case of listed and reasonably 
active stocks, has led to a too common 
treatment of such prices as determining 
rather than as merely indicating value. 
It must be remembered, however, that 
such quotations are no more than evi- 
dence of what an owner of. a block of 
stock in a particular corporation could 
secure if he offered it for sale. A market 
which could readily absorb a number of 
small blocks of stock of a widely known 
corporation might be forced down if too 
large a block of such stock were offered 
for sale on a single day; and, on the other 
hand, a purchaser might well pay more 
per share for a large block of stock which 
gave him control of a successful corpora- 
tion than for a small block which gave 
him only a minority interest. The high- 
est courts have recognized that sales of 
small blocks of stock furnished inconclu- 
sive evidence of the market value of large 
lots.22. This “blockage” principle of val- 
uation ordinarily is applied to reduce the 
share value of large blocks of stock below 
the quoted prices but in some cases its ap- 
plication increases the share value of 
large blocks over that indicated by the 
sale of small blocks. 


19. Wiget v. Becker, 84 F (2) 706 (1936). 

20. Manufacturers Paper Co. v. Comm., 89 F (2) 684 
(1937). 

21. In re Jones’ Estate, 23 Ohio App. 74 (1925). 
Contra, Re Marshall’s Estate, 204 N. Y. Supp. 272 


(1924). In Oxford Paper Co. v. U. S., 52 F (2) 
1008 (1931); 56 F (2) 895 (1932), in valuing 
preferred stock, sales of preferred stock of other 
corporations having the same dividend rate were 
competent though not conclusive. 

22. As for example in Virginia v. W. Virginia, 238 
U. S. 202 (1915); Laird v. Comm., note 15. 

23. Phillips v. U. S., note 18; Crosby v. Heiner, 12 
F (2) 604 (1926) affirmed 24 F (2) 191 (1928); 
Rice v. Eisner, 16 F (2) 358 (1926); Helvering 
v. Safe Deposit & Trust Co., 95 F (2) 806 
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The principle of “blockage” has fre- 
quently been applied in income tax cases 
in order to justify a conclusion that the 
price paid per share for a small block of 
stock was greater than the value per 
share of a large block of the same stock, 
without much opposition from the Treas- 
ury Department.** In enforcing state in- 
heritance tax laws some state courts 
recognized blockage,?> but others de- 
clined to do so.*® In 1934 the Commis- 
sioner of Internal Revenue prohibited the 
recognition of “blockage” either in the 
case of estate tax?? or gift tax,?® by de- 
claring that in every case the value of a 
block of securities was to be determined 
by ascertaining the fair market value of 
each unit and multiplying this value by 
the number of units in the block, however 
large it might be. 

Taxpayers were in many cases unwill- 
ing to accept these regulations, and in a 
number of decisions of the courts and of 
the Board of Tax Appeals, the right to a 


(1938); Du Pont v. Deputy, 26 F Supp. 773 
(1939); Great Northern Ry. Co. v. Comm., 8 
B.T.A. 225, 270 (1927); Couzens v. Comm., 11 
B.T.A. 1040, 1161 (1928); Kier, Ezec., 28 
B.T.A. 633 (1933). 

. Phillips v. U. 8., note 18; Rice v. Eisner, note 
23; Rogers v. Strong, 72 F (2d) 455 (1934); 
Great Northern Ry. Co. v. Comm., note 23; Hoffer 
v. Comm., 24 B.T.A. 22, 28 (1931); General Se- 
curities Co. v. Comm., 38 B.T.A. 330 (1938); 
Augustus v. Comm., 40 B.T.A. 1201 (1940); 
Frank Trust v. Comm., 44 B.T.A. 934, 948 
(1941). 

. Matter of Curtice’s Estate, 111 App. Div. 230, 97 
N. Y. Supp. 444 (1906); Re Clubby’s Estate, 308 
Pa, 287 (1932). 

. Walker v. People, 192 Ill. 106; Matter of Gould, 
19 App. Div. 352, 46 N. Y. Supp. 506 (1897). 

. Reg. 80, Art. 13 (1) (1934) Art. 10 (a) 1937. 

. Reg. 79, Art. 19 (1936). 
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lower valuation on the principle of “block- 
age” was sustained.?® In 1939 the Com- 
missioner modified his regulations to per- 
mit “blockage” when it was warranted by 
the facts.*° 


Controlling Factors 


ERE discrepancy between the size 

of the block of stock subject to val- 
uation and the blocks of stock which have 
been sold does not of itself, however, en- 
title the owner of the larger block to a 
valuation at a lower unit price than ap- 
peared in the evidence of sales of the 
smaller blocks. Prima facie the unit price 
controls and will prevail unless the tax- 
payer is able to convince the tribunal 
hearing his appeal that his block of stock 
could not be sold within a reasonable time 
at the unit prices prevailing on the tax 
day.*! 

An examination of the decisions shows 
that the factors considered in determin- 
ing whether “blockage” should be allowed 
are the size of the block, its value, the 
proportion which it bears to the entire 
stock of the company, the frequency with 
which it is traded, the extent of the de- 
mand, the number of shares sold daily, 
and the importance of the stock ex- 
changes upon which it is listed. A con- 
trolling factor is often the trend. If the 
stock rose steadily after the valuation 
date, the court will be loath to believe 
that it could not readily be sold within a 
reasonable time at the price indicated on 
the valuation date;3* but if the stock, 
though readily marketable, was in a block 
too large to be disposed of immediately 
and the price fell after the valuation date, 


29. Helvering v. Safe Deposit & Trust Co., note 23; 
Helvering v. Kimberly, 97 F (2) 433 (1938); 
Comm. v. Shattuck, 97 F (2) 790 (1938); Page 
v. Howell, 116 F (2) 96 (1940); Helvering v. 
Maytag, 125 F (2) 55 (1942); Jenkins v. Smith, 
21 F Supp. 251 (1937); Knoblock v. Smith, 25 
F Supp. 156 (1938); Wright v. Comm., 43 B.T.A. 
551 (1941). 

. Regulations 80 (1937 ed.) Art. 10 (a) as amend- 
ed by T. D. 4902 (C. B. 1939-1, I, 325). 

. Bull v. Smith, 119 F (2) 490 (1941); Mott v. 
Comm., 139 F (2) 317 (1943); Union National 
Bank v. Driscoll, 32 F Supp. 661 (1940); Groff 
v. Smith, 43-2 USTC par. 10,067 (1943); St. 
Louis Union Trust Co. v. Comm., 30 B.T.A. 370, 
381 (1934); Chisholm v. Comm., 37 B.T.A. 167, 
(1938); Phipps v. Comm., 43 B.T.A. 1010, 1020- 
1029 (1941); Frank Trust v. Comm., note 24. 

. Mott v. Comm., note 31; Hoffer v. Comm., note 
24: Chisholm v. Comm., note 31. 
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the courts will recognize that a deduction 
for blockage will be allowed.** If the 
market stays stationary, the other factors 
mentioned above will control. 


Close Corporations 


N the case of a very large number of 

“close” corporations*+ the stock is 
never sold, but is held indefinitely by a 
small group of persons, usually those en- 
gaged actively in conducting the affairs 
of the corporation. There are no sales to 
use as a guide. The problem is, however, 
the same—to find the market value of the 
shares,* and the tribunal making the val- 
uation considers all of the factors which 
would influence an intelligent seller and 
an intelligent buyer in agreeing upon a 
price.?® In such case the “inherent” or 
the “intrinsic” value may be considered,** 
not as a substitute for market value but 
as indicating what the price would prob- 
ably be if the stock were sold on the mar- 
ket. 

A purchaser would ordinarily not be 
much influenced by the par value of the 
stock,** nor would he, if at all sophisti- 


33. Helvering v. Safe Deposit & Trust Co., note 23. 

34. Under the old English law a ‘“‘close corporation” 
was one of which new members were admitted 
only by election of those already members. The 
term is now commonly used to designate a corpo- 
ration of which the stock is held in few hands or 
in a few families, and which is not at all, or only 
rarely, dealt in by buying and selling. Brooks v. 
Willeuts, 78 F (2) 270 (1935). 

5. North American Tel. Co. v. Northern Pacific Ry. 
Co., note 5; Helvering v. Kendrick Coal & Dock 
Co., 73 F (2) 330 (1934). The court may however 
recognize that stock in close corporations would 
not be subject to such violent fluctuations in value 
as listed stock, James Couzens, note 23; George 
D. Harter Bank, Ezec., 38 B.T.A. 387, 398 
(1938). 

. Phillips v. U. S., note 18; Cushing v. U. S., 18 F 
Supp. 83 (1937); Forbes v. Hassett, 38 F Supp. 
62 (1941) 124 F (2) 925 (1942); Nelson A. 
Elsasser, Exec., 12 B.T.A. 681, 686 (1928); 
Kanawha Banking & Trust Co., note 18; Estate 
of Henry E. Huntington, 36 B.T.A. 698, 715; 
Mathilde B. Hooper, 41 B.T.A. 114, 129 (1940). 

. Virginia v. W. Virginia, note 23; Steece v. Miller, 
note 18; Alfred C. Thompson, 18 B.T.A. 843, 846 
(1930); George M. Wright, 19 B.T.A, 541, 548 
(1930); In re Jones’ Estate, note 21. 

. Virginia v. W. Virginia, note 22; Crook v. U. S., 
30 F (2) 917 (1929). However when there are 
more than sufficient assets to cover the par value 
of preferred stock its value will be taken as par. 
Frischkorn Development Co., 30 B.T.A. 8, 14 
(1934), and it has been held that par is prima 
facie market value. Moffitt v. Hereford, note 8; 
Appeal of Harris, (Pa.) 12 Atl. 743 (1888). 
When the law requires stock to be issued only for 
eash or property of equal value, presumption is 
that stock was worth par when issued, Sioua City 
Stockyards v. Comm., 59 F (2) 944 (1932), and 





cated, pay great attention to the book 
yalue or to the balance sheets.°® He 
would, however, consider very seriously 
the real value of the assets in excess of 
liabilities as one of the important fac- 
tors.4° Nevertheless, it is well known 
that in the case of stocks commonly 
bought and sold, the quoted price is often 
not the same as the net asset value per 
share,*! and while net asset value may be 
considered as one of the indications of 
market value, it is error to rely on net 
asset value alone,** even in the case of a 
corporation that owns nothing but real 
estate,#? or of an investment company 
that holds nothing but listed securities.** 


Evidence of the actual earnings of the 
corporation for a reasonable period of 
time before the valuation date is compet- 
ent and is given great weight in deter- 


when stock is issued for property, the market value 
of the stock will be deemed to be the value of the 
property for which it is issued. William Ziegler, 
Jr., 1 B.T.A. 186, 192 (1924); Robert H. McNeil, 
16 B.T.A. 479, 482 (1929). 

39. Virginia v. W. Virginia, note Oxford Paper 
Co. v. U. S., note 21; Behles v. Comm., 87 F (2) 
228 (1937); Oertel Co. v. Glenn, 13 F Supp. 651 
(1936); Smith v. U. S., 16 F Supp. 393 (1936), 
Anna S. Richards, note 18; Joseph Holmes, Exec., 
note 7; Estate of Pamela D. Holland, 47 B.T.A. 
807, 814 (1942); In re Jones’ Estate, note 21. 
In’ some cases however book value has been given 
some weight, especially in the absence of other 
evidence. Crawford v. Helvering, 70 F (2) 744 
(1934); Grant Trust & Savings Co., Tr., 3 B.T.A. 
1026, 1029 (1926); Fleming v. Fleming, 211 
Iowa, 1251, 1274 (1930); Mills v. Rich, 249 
Mich. 489, 493 (1930); People v. Coleman, 107 
N. Y. 541 (1887): Re Ottman’s Estate, 166 N. Y. 
Supp. 1078 (1917); Re Dupignac’s Estate, 204 
N. Y. Supp. 273 (1924). 

. See cases cited in notes 36 and 37. 

. Bank of California v. Comm., 133 F (2) 428 
(1943); Commonwealth v. Hamilton Mfg. Co., 12 
Allen (Mass.) 298, 303 (1866). 

2. Weber v. Rasquin, 101 F (2) 62 (1939); Guggen- 
heim v. Helvering, 117 F (2) 469 (1941). 

3. Commonwealth v. Cary Improvement Co., 98 Mass. 
19 (1867). It was however held in Hinkel v. 
Motter, 39 F (2) 159 (1930) that the cost of the 
stock of a building corporation was the best evi- 
dence of the value of the building. 

. Laird v. Comm., note 15, Laird, Exec., 38 B.T.A. 
926 (1938). 

. Consolidated Rock Co. v. Du Bois, 312 U. S. 510 
(1941); Borg v. International Silver Co., 11 F 
(2) 147, 152 (1925); Johnson v. U. S., 44 F (2) 
244 (1930); Newell v. Comm., 66 F (2) 102 
(1933); Robertson v. Routzahn, note 7; Cushing 
v. U. S., note 36; Nelson A. Elsasser, Exec., note 
36. Evidence of earnings after the valuation date 
cannot be considered, in the absence of evidence 
that they could have been anticipated on the valua- 
tion date. Robertson v. Routzahn, note 7. In 
computing value for estate tax purposes, it is 
proper for the Commissioner to adjust the earn- 
ings by adding excessive salaries paid to stock- 
holder-officers. Weber v. Rasquin, 23 F Supp. 523. 
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mining the value of the stock.4° Earn- 
ings should, however, be considered in 
connection with other evidence, and it is 
error to disregard net worth and other 
recognized indications of value.*® 

The dividends paid at and prior to the 
valuation date are also an important fac- 
tor in determining market value,*? as is 
the corporation’s business future.*® Even 
such personal factors as the death or ad- 
vanced age of its principal officer should 
be considered as indicating that the stock 
is worth less than the net worth of the 
corporation or its earnings indicate.*® 

Expert opinion evidence is competent 
and may be convincing ;°° however, such 
evidence may be ignored when it does not 
appear that the witness was really speak- 
ing of market value,®! and it has been 
said to be not very persuasive unless sup- 
ported by facts,®? or when based only on 
facts which the court knows perfectly 
well,®* and it ‘may be overcome by evi- 
dence of facts leading to a contrary con- 
clusion.*+4 


46. Foss v. Comm., 75 F (2) 326 (1935); Worcester 
County Trust Co. v. Comm., 134 F (2) 578 
(1943); D. W. Cowden et al., 3 B.T.A. 816 
(1926). 

. Phillips v. U. S., note 18; A. 
Adm., 1 B.T.A. 1252 (1925). 

. Phillips v. U. S., note 18; Union Trust Co. v. 
Heiner, 19 F (2) 362 (1927); Newell v. Comm., 
66 F (2) 103 (1933); Comm. v. Vandeveer, 114 
F (2) 719 (1940). 

. Worcester County Trust Co. v. Comm., note 46; Re 
Bach's Estate, 149 N. Y. Supp. 229 (1911). 

50. Phillips v. U. S., note 18; Moffitt v. Hereford, 
note 8. Opinion evidence should however be ex- 
cluded if the witness does not qualify as an ex- 
pert. Davidson v. Comm., 91 F (2) 516 (1937). 

51. Buck v. Comm., 83 F (2) 786 (1936). 

2. Gessell v. Comm., 41 F (2) 20 (1930). 

3. Kinney’s Estate v. Comm., note 8. 

- Olson v. Comm., 67 F (2) 726 (1934); Joseph 
S. Wells Assn. v. Helvering, 71 F (2) 977. 
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The cost of the stock to the owner is, 
in case of a recent acquisition, of course 
competent as a sale; and, in the absence 
of other evidence, cost has sometimes 
been held competent when a sale of other 
stock in the same corporation might be 
too remote to be admitted in evidence.®® 


When a corporation has both preferred 
and common stock outstanding, an addi- 
tional difficulty is encountered. Ordinar- 
ily, if the common stock is worth any- 
thing, or there are sufficient assets to 
more than cover the value of the common 
stock, in the absence of other evidence, 
the preferred stock will be deemed to be 
worth par,°*® and the common stock will 
be valued by deducting the par value of 
the preferred stock from the value of the 
aggregate capital stock.** 


Restrictive Agreements 


HE effect of a restraint on the aliena- 

tion of the stock which is to be valued 
has often come before the courts. Such 
restraints usually consist of an obligation 
to offer the stock to the corporation or to 
the other stockholders at a pre-deter- 
mined price before selling to the public, 
or a prohibition against selling the stock 
at all for a prescribed period. It is uni- 
versally agreed that when such restraint 
is inherent in the stock itself, as when it 
is established in the articles of associa- 
tion or the by-laws of the corporation, it 
cannot be disregarded.** 


When, however, it results from a vol- 
untary agreement of the stockholders, 
there are two schools of thought. One 
view is that such an agreement, if bind- 
ing on transferees, does affect the market 
value of the stock and its effect must be 
considered.®*® The other view is that in- 


55. McCandless v. Furland, 296 U. S. 140 (1935); 
Helvering v. Tex-Penn Oil Co., note 4; Patterson 
v. Comm., 42 F (2) 148 (1930); Old Colony Trust 
Co. v. Comm., 59 F (2) 168 (1932). 

. Walsh Tie & Timber Co. v. Missouri Pac. Ry. Co., 
280 F 38 (1922); Frischkorn Development Co., 
note 38. 

57. Newell v. Comm., 66 F (2) 103 (1933). 

58. Krause v. U. S., 140 F (2) 510 (1944); Fostoria 
Glass Co. v. Yoke, 45 F Supp. 962, 965 (1942); 
Comm. v. Worcester County Trust Co., 305 Mass. 
460 (1940); Harrison K. McCann, 2 T. C. 702 
(1943). 

. Helvering v. Salvage, 297 U. S. 106 (1936) ; Hel- 
vering v. Tex-Penn Co., note 4; Phillips v. U. S8., 
note 18; Fesler v. Comm., 38 F (2) 155 (1930); 
Wilson v. Bowers, 51 F (2) 261 (1931), affirmed 
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dividuals, by agreements among them- 
selves, cannot be allowed to minimize or 
postpone the taxes which they otherwise 
would be obliged to pay.®® In any event 
it does not follow, merely from the exis- 
tence of a restriction, that the stock has 
no value, or even that the value is ad- 
versely affected by the restriction.“ 
When a taxing officer is required to 
evaluate the shares of a large number of 
“close” corporations in a limited time, he 
usually and properly employs a formula, 
which gives a specified amount of weight 
to the various important factors; but 
when the value of the shares of a parti- 
cular corporation is to be judicially deter- 
mined, an individual problem is present- 
ed. In such case a formula is of little 
use, and judgment and experience must 
be applied to the interpretation of the 


57 F (2) 682 (1932); Lomb v. Sugden, 82 F (2) 
166 (1936); Comm. v. Bensel, 100 F (2) 639 
(1938); Re Altman’s Estate, 149 N. Y. Supp. 
601 (1914). See also Schuh Trading Co. v. 
Comm., 95 F (2) 404 (1938) in which it was 
held that restrictions on the sale of stock as well 
as certain inherent weaknesses in the business, 
justified the court in disregarding even stock ex- 
change sales. As to trust certificates, see Wells 
Fargo Bank é& Trust Co. v. McLaughlin, 8° F 
Supp. 1009, 1010 (1934). ° 

30. Propper v. Comm., 89 F (2) 617 (1937); City 
Bank Farmers Trust Co., 23 B.T.A. 663 (1931); 
Bryant v. Comm., 291 Mass. 498 (1935). 

. Newman v. Comm., 40 F (2) 225 (1930); GéK 
Mfg. Co. v. Comm., 76 F (2) 454 (1935); Heiner 
v. Gwinner, 114 F (2) 723 (1940); Fostoria 
Glass Co. v. Yoke, note 58; Frederick A. Koch, Jr., 
28 B.T.A. 363 (1933); R. E. Baker, 37 B.T.A. 
1135, 1155 (1938); Charles T. Kline, 44 B.T.A. 
1052 (1941). 
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MODERNIZATION OF TRUST LAW 


Suggested Program for Legislation 


rq HE future of trusteeship is in a large 

measure bound up with the legal at- 
mosphere in which it will exist. With the 
great majority of State legislatures now 
in session, and with the need in some 
cases for further study for later enact- 
ments, the following list of subjects is 
presented for consideration by trustees, 
attorneys and others interested in the im- 
provement of fiduciary law and adminis- 
tration. 


Common trust funds—More than half 
the States lack legislation permitting the 
operation of such funds. One sugges- 
tion in sponsoring an enabling act is: no 
specific limit on the amount of participa- 
tion by individual trusts should be in- 
cluded. Many of the statutes now on the 
books contain the $25,000 maximum pre- 
scribed by Federal Reserve Board Regu- 
lations. Having observed the experience 
of a number of funds operated under 
those regulations, the Board will very 
likely raise this ceiling, and the way 
should be left open to take advantage of 
such action without the necessity of 
amending the State law. Provisions in 
the Georgia, Michigan and Pennsylvania 
statutes offer sound guides for new acts. 


Prudent man rule—In recent years a 
handful of States have adopted—in some 
cases, by judicial decision—the Massa- 
chusetts “prudent man” rule of trust in- 
vestment, but there still remain too many 
jurisdictions in which trustees are re- 
stricted to a legal list or their investment 


powers are. vague. One of the principal 
objections barring the adoption of the 
rule is the fear that it may afford a dan- 
gerous leeway to inexperienced trustees. 
To this—assuming it to be true—it may 
be answered that they already may have 
leeway under discretionary trusts; more- 
over, the advantages of the rule so far 
outweigh the possibility of undesirable 
consequences that the capable trustee 
ought not to be penalized for the sins of 
his less competent brother. California, 
Delaware and Minnesota are among the 
recent adopters of the rule by statute. 


Intermediate court accounting—There 
are two schools of thought on this sub- 
ject. One holds that a trustee ought not 
to render periodic accountings because of 
the expense involved. The other consid- 
ers it helpful—and eventually dollar-sav- 
ing—to have a court periodically approve 
the trustee’s record of performance at a 
date fairly close to the time of perform- 
ance. Frequency of accounting, notice to 
interested parties and finality of the de- 
cree are some of the important questions 
to be decided. The recent legislation in 
New York and Ohio and the practice in 
Massachusetts and California may well 
be studied with profit. 


Powers of appointment—By again ex- 
tending the deadline for the tax-free re- 
lease of powers of appointment to the 
middle of this year, Congress once more 
affords an opportunity to the majority of 
States to enact legislation clarifying the 
status of release of powers. In these jur- 
isdictions it may be far from clear that 
a donee can release a power or, if he can, 
what procedure is required. The attempt- 
ed release may eventually be held ineffec- 
tive by the local courts, and there is ser- 
ious question whether in such case the 
tax grace will be applicable. Model legis- 
lation exists in Connecticut, TIllinois, 
Maryland, New York, Rhode Island and 
elsewhere. 


Nominee registration—The ist of 
States with statutes permitting corporate 
fiduciaries to register securities in the 
name of a nominee is steadily growing. 
The advantages of having securities in 
“street delivery” form are well known. 
Two-thirds of the States lack such per- 
missive legislation. The statutes of New 
York, Pennsylvania and Wisconsin, 
among others, may serve as guides. An 
article by C. Alexander Capron in a forth- 
coming issue of Trusts and Estates 
should also he helpful. 


Stock transfer—A related matter is 
Section 3 of the Uniform Fiduciaries Act 
which exempts transfer agents from in- 
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quiring into whether vr not a fiduciary is 
committing a breach of trust in trans- 
ferring securities. This section or its 
counterpart is in force in 20 States and 
ought to be adopted in the others, parti- 
cularly in view of the recent action of 
leading transfer agents in New York in 
waiving the requirement of supporting 

cuments where Section 3 exists both in 
z State where the corporate fiduciary is 
pcated and where the corporation was 
organized. 

- Uniform laws—There is rather general 
agreement that the following Acts pro- 
mulgated by the Commissioners on Uni- 
form States Laws are worthy of adop- 
tion, in whole or in part: Uniform Trusts 
Act, Uniform Principal and Income Act, 
Uniform Fiduciaries Act, Uniform Stock 
Transfer Act, and Uniform Simultaneous 
Death Act. There is a wide difference 
of opinion, however, on the Uniform 
Trustees Accounting Act (because of its 
stringent requirements) and the Uniform 
Common Trust Fund Act (because of its 
over-simplicity. 

Death taxes—This subject may be di- 
vided into three fields: 

1. Apportionment. Inasmuch as the 
Federal estate tax is payable out of the 
residue in the absence of a contrary di- 
rection in the will, it frequently happens 
tpat the residue intended for primary 
beneficiaries is more or less depleted. A 
statute, such as governs in Massachu- 
setts, New Hampshire, New York and 
Pennsylvania, providing for the appor- 
tionment of the tax burden among all the 
beneficiaries, would seem to be desirable. 
One point not to be overlooked is the cov- 
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erage of the tax on assets not part of the 
estate but includible for tax purposes. 


2. Domicile. To avoid future litiga- 
tions of the Dorrance and Green types of 
cases, the movement—already successful 
in New Jersey and elsewhere—for expe- 
ditious machinery for the disposition of 
domiciliary tax disputes should be ex- 
tended. Legislation has taken the form 
of authorizing the State tax official to 
enter into compromise agreements with 
officials of other States. 


3. Multiple taxation. Only a handful 
of jurisdictions remains in which the pos- 
sibility of multiple taxation of intangibles 
of non-resident decedents has not at least 
been partially removed. In others com- 
plete exemption has not been achieved. 
There is need for adoption of statutes 
therein offering full exemption on a re- 
ciprocal basis. The act suggested by the 
Trust Division of the American Bankers 
Association would well serve as a model. 


There are a number of other matters 
which may require legislative clarification 
or improvement in particular States, 
which we merely set forth here, seriatim. 

Validity of savings bank trusts, “pay- 
able on death” bonds, and similar forms 
of inter vivos dispositions. 

Validity of power of attorney where 
donor is in service. . 

Applicability of rule against perpetui- 
ties to pension trusts. 

Substitute fiduciaries for fiduciaries in 
war service. 

Modernization of rules against perpe- 
tuities and accumulations. 

Amortization of premiums on trust in- 
vestments. 

Rights of out-of-state trust institu- 
tions. 

Basis of fiduciary’s compensation. 

Administration of estates of missing 
persons. 

Finality of probate. 

Validity of spendthrift trusts. 

Statutory revocability of trusts in ab- 
sence of contrary provision in instru- 
ment. 

Retention by corporate fiduciary of its 
own stock in trust. 


Trusts and Estates will be glad to make 
available information in our files on any 
of the subjects discussed above. 
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Income Tax 


Grantor’s basis for reacquired securi- 
ties. In 1931, taxpayer created trust 
with her own securities. Donor could re- 
quest (in writing) any two trustees in 
their absolute and uncontrolled discretion 
to distribute any or all of the trust cor- 
pus. In May 1933, donor requested dis- 


tribution of entire corpus to herself. In 
1936 and 1937, she sold some of the se- 
curities so reacquired for less than her 


cost but for more than their market value 
as of date of reacquisition. She reported 
losses on these sales on her return based 
on her original cost. Commissioner con- 
tended that her reacquisition of securities 
from trust was a gft and that Sec. 113 
(a) (2) applied; and since their market 
value as of distribution date was lower 
than her sales proceeds, she realized a 
gain. Assessment and payment of tax 
having been made, taxpayer sued for re- 
fund. The Court held that the basis for 
computing loss on sale of securities re- 
acquired from the trust is the grantor’s 
original cost. Under the trust instrument 
the taxpayer retained the right to request 
return of the securities—she did not di- 
vest herself of all interest therein . Bur- 
rage v. Hassett, U. S. D. C., D. of Mass. 
Nov. 20, 1944. 


Legal and other expenses deductible. 
At age 10 taxpayer came to U. S. with 
aunt who supported and tutored him in 
acting and studies since age 3, at which 
time his parents left him with his grand- 
parents. Movie contracts were secured 
and he became a success. His parents 
then started suit for his earnings, estate, 
custody, etc. The aunt, his legally ap- 
pointed guardian, countered and defend- 
ed. There were claimed on his income 


tax returns deductions for lawyer’s fees 
and court costs as necessary and ordinary 
expenses under Sec. 23 (a) of the In- 
ternal Revenue Code. Deductions were 
also claimed for compensation paid to his 
personal chauffeur. The Tax Court held 
that legal, etc., expenses were properly 
deductible as they were incurred for the 
production, management, conservation or 
maintenance of income. Since transpor- 
tation expenses were necessary to his pro- 
fession, the Tax Court allowed them as 
well as a part of his bodyguard’s compen- 
sation, an incident to and in furtherance 
of his profession. Bartholomew  v. 
Commr., 4 T. C. No. 44, Nov. 24, 1944. 


State court interpretation of trust in- 
strument binding. Taxpayer in 1934 cre- 
ated four trusts under one instrument, 
one for an adult child and three for minor 
children. After receiving a notice of 
deficiency for 1939, the trustee filed a bill 
of complaint in the State court requesting 
construction of the instrument with re- 
ference to the possible use and application 
of the income or principal of the trusts 
for the care, education, etc., of minor 
beneficiaries so long as the grantor is un- 
der a legal obligation himself to support 
them. Although notified of the pending 
suit, the Commissioner did not partici- 
pate in the litigation. The court’s decree 
not only eliminated any obligation of the 
trustees to contribute to the minor chil- 
dren’s support but also removed their dis- 
cretion so to do as long as the grantor’s 
financial stability remained unimpaired. 
The Tax Court held that the decree is 
conclusive and beyond inquiry as to its 
correctness. Since there is no possibility 
that trust income could be devoted to tax- 
payer’s obligations, and there are no sub- 
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stantial controls over the trust income or 
principal, etc., taxpayer is not liable for 
income tax under Sec. 22 (a) or 167 of 
the Internal Revenue Code. Lawrence 
D. Buhl, T. C. Memo, Nov. 28, 1944. 


Trust expenses not deductible. Trust, 
heavy investor in securities, owned 25% 
of chain store company stock and 14% of 
realty company stock. Trust provided 
these corporations with services of two 
experienced employees, paying them com- 
pensation for such services as well as cer- 
tain traveling expenses. The total of 
these expenditures was claimed as a de- 
duction on the trust’s income tax return. 
The two employees devoted about 10 
hours a week to these services, the im- 
mediate benefit of which inured to the 
corporations. The Tax Court held that 
the expenditures incurred for such ser- 
vices are not deductible under Sec. 23 (a) 
of the Internal Revenue Code. A. R. Bal- 
sam Trust, T. C. Memo, Nov. 17, 1944. 


Taxability of estate income in process 
of administration. On decedent’s death 
in 1934, his brother, surviving partner, 
carried on business, with estate as part- 
ner until 1938 at which time he was ap- 
pointed administrator. Between 1934 and 
1938, the estate’s interest in the enter- 
prise increased from $20,000 to $134,000 
and all decedent’s personal creditors were 
paid off. Heirs wished such partnership 
continued until liquidation could be ad- 
vantageously accomplished and the Flor- 
ida Court authorized the administrator 
to continue the business. During the 
years 1937 to 1939, the estate reported on 
its income tax returns, its share of the 
partnership profits. The Commissioner 
contended that such profits during these 
years were income of the heirs and they 
should have been reported by them in- 
stead of by the estate. The Court held 
that the period of administration of an 
estate is the actual time needed by the 
fiduciary to perform his duties. The 
time required is not defined as a period 
“reasonably necessary.” Here, the State 
court fixed the time in which the estate 
must be wound up; hence income was tax- 
able to the estate. Frederich v. Commr., 
C.C.A.-5, Nov. 18, 1944. 


Life interests sold at loss reportable as 
capital loss by devisee. Taxpayer was de- 
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visee of undivided life interest in coal 
lands and under state law he was vested 
with legal title. Under the facts, this 
property was not subject to the debts of 
the testator. Later, the taxpayer exe- 
cuted deed for and sold his life interest in 
the coal lands. The Tax Court held that 
the loss was a capital loss and was re- 
portable by the devisee rather than by the 
testator’s estate. Harman v. Commyr., 
4 T. C. No. 43, Nov. 24, 1944. 


Estate Tax 


Value of notes limited to collateral 
value. Decedent’s estate contained two 
partially secured nctes executed by his 
son and son-in-law in the sums of $23,- 
000 and $50,000, respectively; collateral, 
however, was valued at $14,000 and $25,- 
000. Little interest was paid. At dece- 
dent’s death both makers were unable to 
pay the notes. The estate tax return was 
filed as of the optional valuation date, and 
the notes were appraised and reported at 
their respective collateral values. Com- 
missioner increased values to their face 
amounts and added interest thereto. The 
Tax Court held that the value of the notes 
was limited to their collateral value. At 
optional valuation date both notes were 
subject to the defense of statute of lim- 
itations; the son-in-law’s note, endorsed 
by his wife, was also subject to the de- 
fense of coverture under the state law. 
Est of Wm. Walker, 4 T. C. No. 47, Nov. 
30, 1944. 


Trust corpus excludible from gross es- 
tate. In 1927, decedent set up an inter 
vivos trust for the benefit of his five 
brothers and his wife, reserving the priv- 
ilege of altering the respective interests 
of the beneficiaries, up or down as he saw 
fit. Trustee was required, under the trust 
instrument, to wind up and distribute the 
trust promptly after decedent’s death. 
In 1929, the decedent instructed the trus- 
tee to make a first and last cash distribu- 
tion to his five brothers. The trustee com- 
plied and liquidated their entire interests 
in the trust. In December 1940, decedent 
died leaving his wife. The Tax Court 
held that the principal of the inter vivos 
trust is not includible in decedent’s gross 
estate under Sec. 811 (d) (2) of the In- 
ternal Revenue Code, as the exercise by 
the decedent, in 1929, of the right to 





change the respective interests of the 
beneficiaries, exhausted that right when 
his wife became the sole beneficiary of the 
trust. Est. of Burney v. Commr., 4 T. C. 
No. 53, Dee. 11, 1944. 


Transfers made ten years before death 
taxable. Decedent, widower aged 68, cre- 
ated trusts in February 1928, for the 
henefit of his children and grandchildren, 
naming himself life beneficiary. In 
March 1928, he married again. Primary 
purpose in setting up the trusts was to 
exclude his prospective wife from other- 
wise sharing in his estate. Up to date 
of his death in 1938, the decedent was 
healthy and lived vigorously. Obviously, 
his purpose was not to save on income 
taxes or estate taxes; furthermore, mar- 
riage is associated with life, not with 
death. But in making these transfers 
amounting to some $12,000,000 of U. S. 
Treasury Notes, the beneficiaries could 
receive no benefit during his lifetime as 
he reserved the income to himself. There- 
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fore, the Court held such transfers in 
trust to be made in contemplation of 
death. Kroger v. Commr., C.C.A.-6, Dec. 
4, 1944. 


Transfer held in contemplation of 
death. About 1936, decedent was ser- 
iously injured and in May 1938 had a 
paralytic stroke. Up to his death, June 
29, 1939, his recovery was partial; the 
after effects, together with the accident 
disability and general senility, had made 
him an invalid. Decedent made some 
transfers between December 1938 and 
May 1939, to persons named as legatees 
in his will, some of such transfers being 
declared to be “in lieu of” and “in pay- 
ment of” bequests made to them. Appar- 
ently in making such transfers he had the 
provisions of his willin mind. The Court 
held that the transfers in question were 
made in contemplation of death and were 
includible in the decedent’s gross estate. 
G. A. Koch, Ex’r. v. Commr., C.C.A.-9, 
Dec. 11, 1944. 
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Charitable exemption allowed despite 
preference for beneficiaries. On July 26, 
1941, decedent died without descendants. 
Under his will he bequeathed $100,000 to 
the Carnegie Institute and the residuary 
to Georgetown University for the purpose 
of providing scholarship gifts, and/or 
board and lodging. His will as interpre- 
ted showed that a preference in awarding 
the scholarships was to be given to. his 
relatives, but the benefits were not lim- 
ited to such persons. The Court held that 
the estate was entitled to the charitable 
exemption. Commonwealth Trust Co. of 
Pittsburgh, Ex’r., v. Granger, U.S.D.C., 
W. D. of Penn., Dec. 14, 1944. 


Revenue Bureau Rulings and 
Tax News 


Release of Power of Appointment. Con- 
gress has again extended the time within 
which a power of appointment may be re- 
leased without liability for gift or estate 
tax. The new law, effective December 20, 
1944, extends the grace period to July 1, 
1945. H.R. 5543. 


Pension Trust Qualification. By the 
same law, Congress extended from De- 
cember 31, 1944, to June 30, 1945, the 
time within which to qualify pension and 
profit-sharing plans under Sec. 165 (a) 
of the Internal Revenue Code to obtain 
the tax benefits for contributions in prior 
years. 


U. S.-Canada Tax Convention. Presi- 
dent on December 21, 1944, ratified 
Treaty designed to eliminate double taxa- 
tion of estate of resident of one country 
which includes assets located in the other 
or stock in corporations organized under 
the laws of the other. It is retroactive 
to June 14, 1941, effective date of Domin- 
ion Successions Duty Act; hence refund 
claims may be filed for estates where 
death occurred on or after that date and 
taxes were paid contrary to new provis- 
ions. 


U. S.-France Tax Convention. Treaty, 
ratified by President on December 15, 
1944, effective January 1, 1945, provides 
for the avoidance of double taxation on 
income, exchange of tax information, mu- 
tual cooperation in collecting taxes and 
correction of shortcomings of 1932 Con- 
vention. 
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U. S.-United Kingdom Tax Convention. 
Negotiations are under way for treaty 
for avoidance of double taxes on incomes 
and estates. 


War Loss Extension. Three-year stat- 
ute of limitations for claiming refund or 
credit for 1941 war losses has been ex- 
tended to December 31, 1945. 


T. D. 5422. Amends Regs. 111 (Secs. 
29. 165-1 and -4) relating to employee 
benefit plans, clarifies several points on 
definiteness of benefits, distribution of 
stock bonuses, and use of a plan primar- 
ily as a dismissal wage plan. 


PS No. 44. A profit sharing plan which 
provides benefits upon attainment of a 
specified age, regardless of whether the 
employee actually retires, may qualify 
under Sec. 165 (a) of the I. R. C., unless 
purpose is to distribute deferred salary 
increase. Plan may provide for continua- 
tion of employment and additional bene- 
fits as a result thereof. 


Depreciation Basis. Depreciation basis 
of property acquired in connection with 
a Sec. 77B bankruptcy reorganization 
prior to September 22, 1938, does not 
have to be reduced by amount of debt 
cancellation. Claridge Apts. Co. v. 
Commr., U.S. S. Ct., Nos. 28, 29, Decem- 
ber 4, 1944. 


Decedents and Declarations. Personal 
representative of decedent need not have 
filed amended declaration on January 15. 
Tax due for 1944 will be shown on dece- 
dent’s final return on March 15, 1945, at 
which time it will be fully payable. 


Charitable Remainder Interest Deduc- 
tible. If trust is set up with income to 
grantor or another, with remainder to 
charity, grantor may claim income tax de- 
duction for contribution. Deduction, sub- 
ject to statutory limitation, is limited to 
remainder interest under Sec. 23 (0) of 
the I. R. C. for year transfer is made. 
(Letter ruling of November 28, 1944.) 


Port Authority Bonds. 
Court, on Jan. 2, 1945, refused to review 
the decision in Est. of Shamberg and Est. 
of White, holding non-taxable the income 
from Port of New York Authority and 
Tri-Borough Bridge bonds. 


The Supreme 





APPRAISAL OF CANADA-U. S. TAX TREATY 


Solution of Double Taxation Held Questionable 


MORTIMER M. KASSELL 
Deputy Commissioner & Counsel, New York State Department of Taxation and Finance 


TT\HE proposed Convention between 

Canada and the United States relat- 
ing to death taxation, already approved 
by Canada, is now pending before the 
Senate of the United States for ratifica- 
tion.* The treaty is important not only 
because it seeks to avoid double death 
taxation by the two nations, but also be- 
cause it is likely to serve as a model for 
future death tax conventions with other 
countries, and more important because of 
its possible effect on multiple death taxa- 
tion by the states of the United States 
and the provinces of Canada. 


Under the laws of both countries, prop- 
erty (other than real property) was lo- 
cated for the purposes of taxation both at 
the domicile of the owner and at the place 
of “situs.”” In the case of shares of stock, 
“situs” meant place of incorporation in 
the United States, but in Canada it meant 
generally the place of registry. Two other 
minor inequities were present: First, un- 
der the Dominion Successions Duty Act 
of 1941, the rate of tax applicable to prop- 
erty situated in Canada was determined 
by a consideration of all the property of 
the decedent and not merely of the prop- 
erty situated in Canada. A contrary rule 
prevailed under the United States estate 
tax law. Second, the United States al- 
lowed only a nominal exemption of $2,000 
in the case of a Canadian owning prop- 
erty subject to its estate tax, but allowed 
an exemption of $100,000 under the 1926 
Act (and varying exemptions under the 
later acts) in the case of resident dece- 
dents. 


Summary of Treaty 


The following are the outstanding pro- 
visions contained in the proposed treaty: 


York City Bar Association Committee on Post-Ad- 
mission Legal Education. 
*Since ratified. 


1. Real property is deemed to have a 
situs where it is located and is to be 
taxed exclusively where located. 


2. Shares in a corporation organized 
under the laws of the United States, or of 
any of the states thereof, or of the Dis- 
trict of Columbia, are deemed property 
situated within the United States, and 
conversely, shares in a corporation organ- 
ized under the laws of Canada, or of any 
of its provinces or territories, are deemed 
property situated in Canada. 


3. Each country has the right to tax all 
the personal property of a domiciliary de- 
cedent and each country has the right to 
tax all property situated within its bor- 
ders. 


4. The country of domicile will allow a 
credit for taxes paid the country of situs. 
However, the credit is limited to a por- 
tion of the domiciliary tax obtained by 
applying a fraction the numerator of 
which is the value of the property in the 
other country and the denominator of 
which is the total value of the decedent’s 
estate. 


5. Canada agrees to conform to the 
practice of the United States in determin- 
ing the tax rate applicable to property 
within its jurisdiction. Such rate is de- 
termined by taking into account only the 
value of property within the territory of 
the taxing government. 


6. The United States agrees to conform 
to the practice of Canada by allowing a 
proportionate exemption, in place of the 
present nominal exemption of $2,000. 


7. Provision is made for the exchange 
of information between the taxing au- 
thorities of the two countries. 


8. The treaty, if and when ratified, will 
be deemed to have gone into effect on 
June 14, 1941, the date of the enactment 
of the Dominion Successions Duty Act. 





Earlier Efforts to Avoid 
Double Taxation 


The proposed treaty does solve the 
problem of double death taxation of the 
same property by the United States and 
Canada. The avoidance of double death 
taxation is, of course, laudatory. The 
method by which it is achieved is, how- 
ever, questionable. 


Since at least the early 1920’s multiple 
death taxation of intangible personal 
property, especially stock, has existed in 
varying degrees. As a result of efforts 
by the National Tax Association, by 1930 
a model reciprocal exemption statute was 
enacted under which some thirty-seven 
states and five Canadian provinces avoid- 
ed multiple taxation. That statute pro- 
vided that no death tax would be imposed 
on intangibles of a nonresident if the 
domicile of the decedent either did not 
tax intangibles or had a similar recipro- 
cal statute. The theory of the statute 
adopted by this vast majority of states 
and provinces was that the domicile had 
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the superior right to tax. It was then, 
and still is, recognized that from the 
standpoint of either moral right or legal 
power both the domicile and the situs 
could muster considerable support for 
their respective claims to tax. 


Thus, the experience of the states and 
the provinces over several decades had led 
to the conclusion in favor. of the domicile. 
That conclusion rests on sound practical 
considerations. 


First: A jurisdiction asserting a death 
tax on the transfer by a nonresident of 
stock in a domestic corporation is really 
driving business out of the jurisdiction. 
Investors tend to avoid having stocks or 
bonds in such a jurisdiction. Corpora- 
tions tend to avoid incorporating therein. 

Second: It is an expensive tax to ad- 
minister. 

Third: The economic loss involved in 
the delay, inconvenience and _ burden 
placed upon estates in conducting non- 
resident tax proceedings and paying non- 
resident taxes is hardly compensated for 
by the tax itself. 


Fourth: Only one death tax proceeding 
is necessary. 

It should be emphasized that the evil 
and the solution (recognizing the super- 
ior claim of the domicile) were consid- 
ered by some sixty units of government, 
namely, the states and the provinces. 
After much experimentation, an almost 
unanimous conclusion was reached. One 
cannot help but observe that that is a 
unique record in government. The benefit 
of that accumulated experience should not 
have been lightly disregarded. In place 
of relying on experience of the states and 
provinces, the negotiators for the United 
States chose to use as its model the In- 
come Tax Convention of 1942 between 
the United States and Canada under 
which the superior right of the situs is 
generally recognized. Whatever reasons 
supported that view, they have little prac- 


tical application to death taxes. 


“Situs” Basis Unsound 


The proposed treaty is based on 
“situs” and therefore must be examined 
with considerable skepticism. I seriously 
doubt the wisdom of a situs treaty for the 
following reasons: 





First: With the exception of five states, 
there is no multiple death taxation as 
between the states. Nineteen states and 
the District of Columbia do not subject 
intangible personal property of non-resi- 
dents to death taxation, twenty-four 
states have reciprocal exemption statutes 
and only five states impose such taxes and 
contain no reciprocal provisions. Whether 
impetus would be given to the repeal of 
these reciprocal statutes or the enactment 
by the nineteen states of taxes on in- 
tangibles of nonresidents, is a matter of 
conjecture. Under the most recent opin- 
ion of the United States Supreme Court 
(State Tax Commission of Utah v. Ald- 
rich, 316 U. S. 174) there is no constitu- 
tional impediment to the imposition of 
such taxes. To what extent the action 
of the United States, if it ratifies the 
treaty, and the action of the United 
States Supreme Court in the Utah case 
will lend encouragement to those who 
support the situs view cannot be fore- 
seen. Clearly, it must be that it will have 
some effect in disturbing the harmonious 
relations among the states and provinces. 

Second: Under the proposed treaty, the 
rate of tax would be determined by a con- 
sideration only of the property situated 
within the taxing jurisdiction. The pres- 
ent Canadian method of considering all of 
the decedent’s property seems fair and 
reasonable. A person’s wealth is not lim- 
ited by the boundary lines of either a 
state or a country. He should not be able 
to lessen his tax by keeping his estate in 
a lower bracket merely by distributing 
his property between two countries any 
more than he should be able to lesson his 
tax by distributing his property between 
two states. 

Third: Under the treaty, allowances 
for debts are determined by the laws of 
the country imposing the tax. Since care 
is taken in the proposed treaty to provide 
for the proration of exemptions, deduc- 
tions for debts and other expenses might 
well be similarly treated. 


Fourth: The expense of having a tax 
proceeding in each of the other countries 
in cases where the decedent happened to 
own stock in a corporation organized un- 
der its laws, is an unnecessary hardship. 

Fifth: Since the United States is a 
creditor nation, the balance must be in 
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favor of the United States, i.e., more 
American money is invested in Canada 
than Canadian money is invested in the 
United States. Hence, from a revenue 
standpoint, a domicile treaty would seem 
to be more desirable for the United 
States. 

Finally: From the fact that the treaty 
is drawn on a “situs” basis it seems clear 
that each country is reluctant to relin- 
quish any of its sovereignty. To give up 
the power to tax the transfer of shares in 
a domestic corporation is plainly a re- 
linquishment of part of a country’s sov- 
ereignty. It is unfortunate that a purely 
political reason, such as this, should stand 
in the way of doing a proper job. Par- 
ticularly is this so in light of the broad 
and liberal attitude of the states and pro- 
vinces. 

I am not one of those who is content 
with saying, “Well, the treaty does solve 
the problem’of double death taxation.” 
It will solve nothing if the states and 
provinces follow the lead. I would prefer 
to have no treaty than a bad treaty. 
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Decisions 


Distribution — Bequest to Executor To 
Dispose According to "Best Judgment” 


District Court of the United States for the 
District of Columbia 


District of Columbia, et al. v. Adams, 72 Washing- 
ton Law Reporter—1173. 


The will of decedent directed his executor 
(defendant) to dispose of his household ef- 
fects, monies and property “according to 
his (executor’s) best judgment.” Plaintiffs, 
first cousins of decedent, contended that the 
will was void for uncertainty and general- 
ity. Defendant claimed the will was not 
void for uncertainty as it was the intention 
of the testator to leave his property to the 
defendant. 

HELD: For plaintiffs. The will does not 
create an express trust, either by direct 
fiduciary expressions or by precatory words, 
since those to whom the property is to be 
distributed are uncertain. No implied trust 
was created for the benefit of the defend- 
ant; no absolute bequest was made to de- 
fendant. Defendant held the estate for the 
benefit of plaintiffs as next of kin. 


———_—0 


Distribution — Direction to Pay Fixed 
Amount-—Effect of Reduced Capital 


Delaware—Court of Chancery 
Deemer v. Farmers Bank of State of Delaware, 
394 A. (2d) 653. 


Will left $10,000 to T to pay net income 
to A and to pay $500.00 yearly to B until 
the principal is exhausted. Estate yielded 
only $5400 for the trust. Bill by B to com- 
pel T to pay entire $500 rather than amount 
proportionate to the reduced principal. 

HELD: B is entitled to the full $500.00 
even though A’s gift will be less than was 
anticipated by the testator-settlor. 


————0 


Distribution — Impossibility of Perform- 
ing Conditions — Provision Requiring 
Beneficiaries to Appear in Person Dis- 
regarded 


New York—Surrogate’s Court, New York County 
Matter of Bottenwieser, New York Law Journal, 
December 27, 1944. 


The will provided that the income of a 
trust be paid to the testator’s sister-in-law 
during her life or until such time as she 
would present herself in person at the of- 
fice of the corporate trustee, at which time 


upon her written request to the trustees the 
trust was to terminate and the principal 
paid over to her; if she died before receiv- 
ing the principal of the trust there were 
provisions for the continuance of the trust 
for the benefit of a nephew upon like terms, 
with ultimate gifts over of the principal if 
neither the sister-in-law nor the nephew 
received it as aforesaid, to named individ- 
uals. At the time of the making of the will 
the sister-in-law and the nephew resided in 
England. There were similar trusts for 
other beneficiaries who at the time of the 
making of the will resided in France. 
HELD: There must have been a possi- 
bility in the mind of the testator that Eng- 
land might be invaded by Germany; and 
from the will and the extrinsic evidence it 
is clear that the requirement of personal 
appearance at the office of the corporate 
trustee in New York City was inserted in 
the will to prevent the legacies from fall- 
ing into the hands of the German author- 
ities. The testator intended these bene- 
ficiaries to have vested interests; the limi- 
tation was not intended as a condition pre- 
cedent to the vesting of the gifts but was in- 
serted merely as a precautionary measure 
to insure that the gifts would be received. 
The limitation is clearly a condition subse- 
quent. Because of current conditions it is 
impossible for the beneficiaries in England 
to appear personally in New York; but the 
danger of their not being able to receive 
and enjoy their legacies in England no 
longer exists. Since a literal compliance 
with the condition has become impossible 
by reason of circumstances beyond the con- 
trol of the beneficiaries and through no 
fault on their part compliance therewith 
may be disregarded and the legatees are en- 
titled to the payment of their legacies. 


a 


Distribution — Presumption of Contin- 
uance of Life of Heirs Known To Have 
Been Living on Certain Date 


Massachusetts—Supreme Judicial Court 
Allen v. Mazurowski, 1944 A. S. 1525. 


X died in Massachusetts on August 16, 
1942. He had a wife and three children in 
Poland, but they had not been heard from 
since just prior to September, 1939, when 
the Germans invaded Poland, and there was 
no way of finding out if they were still 
living. Accordingly, the Public Admin- 
istrator filed a petition for distribution to 
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the Treasurer and Receiver-General on the 
ground that the names, residence and rela- 
tionship of the heirs were unknown. The 
Alien Property Custodian caused an at- 
torney to appear in behalf of the wife and 
children. 

HELD: Distribution should be ordered 
to the wife and children and the money de- 
posited in the bank for their benefit in the 
name of the judge of probate under G. L. 
206, §§25-27. The court took the position 
that this was not a case where there were 
no known heirs, but that there were heirs. 
They were known to have been in existence 
three years before the death of the de- 
cedent, and, there being no proof of actual 
death, there is a presumption that they 
were living at the death of the intestate, 
which continues until the contrary is shown. 
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Distribution — Son of Matricide Cannot 
Inherit from Decedent 


Oregon—Supreme Court 
In re Norton’s Estate, 151 P. 2d 719. 


Where a child destroys his parent, Section 
16-203, O.C.L.A. provides that “All benefits 
that would accrue to any such person upon 
the death *** of the person whose life is 
thus taken *** become subject to the dis- 
tribution among the other heirs of such de- 
ceased person according to the rule of 
descent and distribution in case of death as 
now provided by law ***.” The grandson 
of the deceased claimed to be an heir of his 
grandmother’s estate. 

HELD: The above statute disqualifying 
the son because of his matricide, if it were 
proved, did not create any new heir. The 
decedent’s son was living at the time of the 
decedent’s death, and therefore other lineal 
descendants were not appointed by law to 
succeed to her real estate. The grandson, 
under the present state of facts, never had 
been the heir of his paternal grandmother. 
Her sole heir was her son who was still 
living at the time that the action was 
brought, although disqualified under the 
statute to inherit her estate if allegations 
against him were true. 

In states such as Ohio, Nebraska and 
North Dakota, the statute expressly pro- 
vides that where one is guilty of matricide, 
upon conviction, he is deemed to be legally 
dead. Oregon does not have such a statute. 
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Distribution — Trust Income Subject to 
Support Claims 
United States Court of Appeals for the 
District of Columbia 


Buchanan v. Nat'l Savings and Trust Co. Tr., 
decided November 13, 1944. 


Decedent created five trusts of which his 
son was a beneficiary. In his will the testa- 
tor specified that the trusts “are created 
by me for the express purpose of protecting 
my children and descendants from want and 
inconvenience.” After the death of the 
testator the divorced wife of the son sued 
to establish an interest in the trust funds 
on behalf of herself, a minor child and cer- 
tain creditors. 

HELD: The wife could not recover funds 
due as alimony or for the benefit of cred- 
itors as such recovery would of necessity 
be based upon the theory of maintenance 
or contract or debt. The Court found other- 
wise, however, as to the interest of the 
minor child. In its opinion the Court stated 





“It is apparent, therefore, that it was the 
intention of the settlor to provide for the 
grandchildren out of the trust incomes, 
either indirectly, by their parents, or di- 
rectly—in case of death of a parent—by the 
trustee, *** Both the welfare of the grand- 
children and public policy as well require 
this conclusion.” 
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Insurance — Annuities — Whether Tes- 
tamentary in Character 


Missouri—Supreme Court, Div. 1 


Kansas City Life Insurance Co. v. Rainey, 182 


S. W. (2d) 624. 


Hall purchased from an insurance com- 
pany an “Investment Annuity Contract” 
with the income therefrom payable to him 
for his life and the principal thereof to a 
named beneficiary at his death. When at 
his death both the executor of-his estate and 
the named beneficiary claimed the principal 
then due under the policy, the insurance 
company filed an interpleader action, which 
was here on appeal after the Trial Court 
had entered judgment for the beneficiary. 
The question for decision was whether the 
policy was invalid as a testamentary dis- 
position not in the form prescribed by the 
statute of wills. 


HELD: Judgment affirmed for the bene- 
ficiary. The policy was a valid contract for 
the benefit of a third party donee-beneficiary 
and was not testamentary in character, even 
though the principal was payable only at 
Hall’s death and he had reserved the right 
to change the beneficiary, for the reason 
that the policy became effective upon its 
execution and the payment of the consider- 
ation therefor, and the right to change the 
beneficiary was merely a method of revoca- 
tion and did not make it testamentary. 


20 


Powers — Appointment — Relinquish- 
ment of Power to Invade Corpus by 
Individual Co-Trustee 


New York—Surrogate’s Court, New York County 


Matter of Pope, New York Law Journal, Decem- 
ber 14, 1944. 


The testator’s widow was given the in- 
come of a trust of his residuary estate, and 
in addition she and a trust company, as the 
trustees of the trust, were empowered to 
advance principal to her when in their dis- 
cretion they deemed it necessary for her 
proper support and maintenance; and thus 
she had a power of appointment which 
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would be taxable in her estate under the 
provisions of U. S. Revenue Act of 1942. 
Pursuant to §183, New York Real Property 
Law, the widow executed an instrument 
whereby individually and as a trustee she 
released and relinquished any and every 
power of appointment granted to her by the 
will. 


HELD: The widow’s power was not per- 
sonal or confidential to the original trustees 
but merely incidental to the administration 
of the trust; her renunciation of the power 
was therefore valid and effective and did 
not destroy the discretionary power of the 
corporate trustee to advance principal to 
her; such power would have been exercis- 
able by the corporate trustee alone if the 
widow had not qualified, or having qualified 
had been permitted to resign; since all 
acting trustees must unite in exercising a 
discretionary power to advance principal, 
the widow would be permitted to resign and 
have her account settled; and upon her 
resignation the power will be exercisable by 
the corporate trustee as the sole acting 
trustee. 
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Wisconsin—Supreme Court 
Will of Mechler, 16 N. W. 2d 373. 


The testatrix at the time of her death 
owned property derived partly from the 
estate of her deceased husband and partly 
from other sources. She had an only son, 
who was twenty-one years old and unmar- 
ried at the date of her will. Prior to mak- 
ing the will she had attempted to place the 
property derived from her husband’s estate 
in a joint tenancy with the son. In the 
will she gave the son “all my personal 
property, he is to have all our savings ac- 
counts in all the banks I and he have an 
account with as well as all our building and 
loan certificates and pass books we have 
jointly with rights of survivor.” The will 
then provided that “all the other invest- 
ments I have” were to be placed in a trust, 
the income of which was to be paid to the 
son until he reached the age of thirty-five 
at which time the principal was to be turned 
over to him “to have full control of there- 
after.” The will then further provided that: 
“I wish my son after he gets married to 
make a will to this effect: “—followed by 

’ provision for various dispositions to be made 
of “this estate” upon the son’s death with 
or without issue. The county court, con- 
struing the will, held that the “personal 
property” first referred to meant only the 
property derived from the estate of the 
testatrix’s husband, and that the will placed 
the remainder of her estate in a trust of 
which the son was to receive the income 
for life and the corpus was then to go to 
the beneficiaries last mentioned in the will. 


HELD: (1) The determination of the 
county court upon the construction of a will, 
where the facts are undisputed, is not sub- 
ject to the rule that the decision below 
must be affirmed unless clearly wrong; the 
whole matter is open for consideration anew 
by the Supreme Court. 


(2) Upon the facts presented at the 
hearing, as to the sources from which the 
property of the testatrix was derived, the 
country court correctly construed the words 
“my personal property” in the outright gift 
to the son to be limited to the property de- 
rived from the husband’s estate. 


(3) The county court erred in construing 
the final provision of the will as creating a 
testamentary trust. The statement that the 
testatrix wished her son to make a will 
with certain specified dispositions was only 
precatory, and not binding on the son. The 
only trust created by the will is the one 
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which will terminate upon the son reaching 
the age of thirty-five, at which time he 
will be entitled to receive the estate free of 
any further trust. 
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Powers — Limitations — Transfer of 
Trust Estate for Consideration Run- 
ning to Trustees Individually 
Trusts Cannot be Terminated by Mu- 
tual Agreement 


Massachusetts—Supreme Judicial Court 
Whtiney v. Whitney, 1944 A. S. 1567. 


X, wife of Y, devised a house and land 
in trust for her daughter, E, for life, and 
on E’s death to X’s three sons, A, B and C. 
A and B were the executors and trustees. As 
executors they had a power of sale. Y want- 
ed to buy the house. A deal was made 
whereby E, A, B and C all joined in a deed 
to Y, A and B signing both individually 
and as executors and trustees. The only 
consideration for the transfer was a mort- 
gage by Y for $3,000 running to A, B and 
C individually. On Y’s death A brought 
suit’ against his administrator for $1,000, 
i.e., one-third of the mortgage. 

HELD: He could not recover. The court 
regarded the whole transaction as a breach 
of trust by the executors and trustees, and 
the fact that all the beneficiaries, including 
E, joined in it did not cure the breach. 
There was no consideration for the transfer 
running to the trust. The executors con- 
veyed the trust property for a consideration 
running to themselves individually for their 
own benefit; and this was a violation of 
their duty of loyalty to the trust. 


Also, the court took the position that the 
transaction operated to terminate the trust, 
and this was in violation of the Massachu- 
setts rule that where the testator has fixed 
the time for the termination of a trust it 
cannot be terminated before its objects have 
been accomplish_u even with the approval 
of all parties in interest. 

(Note:—the tone of this opinion, coupled 
with the interpretation placed on Partridge 
v. Clary, 228 Mass. 290, makes it sound as 
if the court intended to serve notice on 
the bar that voluntary terminations of trust 
would in the future be looked upon even 
more unfavorably than in the past. See 
Newhall, §368, for a discussion. The court 
made no reference to its own remarks in 
Comm’r v. Second Nat. Bank, 308 Mass. 1, 
apparently permitting termination in cases 
like the instant case, and in line with the 
views of the Restatement.) 





























